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V HOEVER attempts to digest into a systematic form the 

rules adopted by English Courts for the determination of 
the so-called conflict of laws must form a clear view with regard to 
three topics. 

These topies are, first, the nature of the subject generally in- 
cluded under the name of the conflict of laws. or private inter- 
national law; secondly, the method proper for the treatment of 
this subject; and thirdly, the general principles which lie at the 
bottom of the rules or maxims which collectively make up the 
branch of law under consideration. 

My purpose in this article is to deal with the first two of these 
topics. 

A, Nature of the Subject. Most of the cases which oceupy an 
English Court are in every respect of a purely English character ; 
the parties are Englishmen and the cause of action arises wholly in 
England, as where 4, a London tradesman, sues \, a citizen of 
London, for the price of goods sold and delivered in London. When 
this is so every act done, or alleged to be done, by either of the 
parties clearly depends for its legal character on the ordinary rules 
of English law. 

Cases however frequently come before our Courts which contain 
some foreign element. The parties, one or both of them, may be of 
foreign nationality, as where an Italian sues a Frenchman for the 
price of goods sold and delivered at Liverpool. The cause of action, 
or ground of defence, may depend upon transactions taking place 
wholly or in part in a foreign country; as where 4 sues \ for an 
assault at Paris, or on a contract made in France and broken in 
England ; or where \ pleads in his defence a discharge under the 
French bankruptey law. The transactions, lastly, in question, 
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though taking place wholly in England, may in some way have 
reference to the law or customs of a foreign country. This is so 
when 1 wishes to enforee the trusts of a marriage settlement 
executed in England, but on the face ef it, or it may be by implica- 
tion, referring to French or Italian law. 

Whenever a case containing any foreign element calls for de- 
cision, the judge before whom it is tried must either expressly or 
tacitly find an answer to at least two, and (it may be) to three, 
preliminary questions, 

First. Is the case before him one which any English Court has, 
according to the law of England, a right to determine ? 

The primary business of English tribunals is to adjudicate on 
transactions taking place in England between Englishmen, or at 
any rate between persons resident in England; or, briefly. to 
decide English disputes. There clearly may be matters taking 
place in a foreign country or between foreigners with which no 
English Court has, according to the law of England, any concern 
whatever. Thus no Division of the High Court, and a fortiori no 
other English tribunal, will entertain an action for the recovery of 
land in any other country than England. This first question is a 
question of jurisdiction ( forum). 

Secondly. What (assuming the question of jurisdiction to be 
answered affirmatively) is the body of law with reference to which 
the rights of the parties are according to the principles of the law 
of England to be determined ? 

Is the Judge, that is to say, to apply to the matter in dispute 
(e.g. the right of 4 to obtain damages from X for an assault at 
Paris) the ordinary rules of English law applicable to like trans- 
actions taking place between Englishmen in England, or must he, 
heeause of the ‘foreign element’ in the case, apply to its decision 
the rules of some foreign law, e.g. the provisions of French law as 
to assaults ? 

This enquiry is an enquiry, not as to jurisdiction, but as to the 
choice of law (/er). 

The two foregoing questions always require an answer whenever 
a case contains any foreign element. It is possible, though not 
certain, that the judge may be called upon to solve a third problem, 
which however arises only where one of the parties bases his claim 
or defence upon the decision of a foreign court, or, in technical 
language, upon a foreign judgment. 

The question which then arises and forms the third possible 
enquiry may be thus stated. 

Thirdly. Is the ease one with which, according to the principles 
of the law of England, the foreign court had a right to deal? 
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This again is a question of jurisdiction. 

For the purpose of simplicity it will be well to leave this 
third and occasional enquiry out of sight, and to confine our 
attention to the two questions which, whenever a case involving 
any foreign element comes before an English judge. demand an 
answer. 

Each of these enquiries, be it noted, must be answered by a judge 
in accordance with definite principles, and, by an English judge 
sitting in an English Court, in accordance with rules to be found in 
the law of England. These rules make up that department of 
English law which deals with the conflict of laws, and may be pro- 
visionally described in terms which I shall later justify as prin- 
ciples of the law of England, governing the extra-territorial operation 
of law or recognition of rights. This branch of English law is as 
much part of the law of England as the Statute of Frauds. or the 
Statute of Distributions. The subject, however, with which we are 
dealing is, partly from ambiguity of language, and partly from 
other causes, involved in so much obscurity of its own that we may 
well examine somewhat further into the nature of our topic. and 
look at the matter from a somewhat different point of view from 
the side whence we have hitherto regarded it. 

The law of every country, as for example of England. or of Italy, 
consists of all the principles. rules, or maxims enforced by the 
courts of that country as being supported by the authority of the 
State. 

It makes no difference whether these principles be written or 
unwritten; whether they be expressed in Statutes, or exist as 
customs ; whether they are the result of direct legislation. or are 
created by judicial decisions. Any rule or maxim whatever which, 
when the proper occasion arises, will be enforced by the Courts of 
England as being supported by the authority of the State, is part 
of the law of England. Thus the rule that land descends to the 
heir, derived as it is from the Common law; the rule that personal 
property goes to the next of kin. depending as it now does upon 
the Statute of Distributions : the principle that a simple contract is 
not valid without a consideration ; or the doctrine, created as it is 
by judicial legislation, that the validity of a marriage. wherever 
made, depends on the law of the country where the marriage is 
celebrated, are each of them, however different in character and 
origin, rules enforced by English Courts, and therefore each of 
them both laws and part of the law of England. 

The law of England, however, taken in its most extended and 
most proper sense may, in common with the law of every civilized 
country, e. g. of Italy or of France, be divided into two branches. 
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The first of these branches is made up of the rules determining 
the rights and duties of the only persons whom English Courts ean 
dlireetly affect: that is to say, either inhabitants of England or 
British subjects who even if not resident in England ean be affected 
by deprivation of their rights as British subjects. Let us put aside 
the exceptional instances in which English legislation affeets the 
rights of British subjects residing in foreign countries. This first 
branch of the law may then be deseribed, if not with absolute pre- 
cision, yet with sufficient accuracy for our present purpose, as the 
body of rules which regulate the rights of the inhabitants of England 
and determine the legal etfect of transactions taking place between 
Englishmen within the limits of England. Indirectly indeed these 
rules may, under certain circumstances, affect transactions taking 
place abroad ; their direct and immediate effect however is to regu- 
late the actions of men and women living in England. They may, 
therefore, for the sake of distinction from the other branch or 
portion of English law, be called the ‘territorial’ or local law of 
England. This territorial law constitutes indeed so much the 
oldest and most important part of English law, that it has been 
constantly taken to be, and treated as, the whole law of the land. 
Blackstone's Commentaries, for example, though written with the 
avowed object of describing the whole of the ‘law of England, 
contain no mention of any rules which do not belong to the terri- 
torial or local law. With this branch of the law, important though 
it be, the writer on the conflict of laws has no direct concern. 

The second branch of the law of England consists of rules which 
do not directly determine the rights or liabilities of particular per- 
sons, but which determine the limits of the jurisdiction to be 
exercised by the English Courts taken as a whole, and also the 
choice of the body of law, whether the territorial law of England or 
the law of any foreign country, by reference to which English 
(‘courts are to determine the different matters brought before them 
for decision. 

These rules about jurisdiction and about the choice of law, which 
make up the second branch of the law of England, are directions 
for the guidance of the judges. 

As to purely English transactions no such guidance can be 
needed. English Courts clearly have jurisdiction in respect of 
matters taking place within this country, for to determine the 
legal effect of such matters is the very object for which the Courts 
are constituted. The legal character, again, of acts done in England 
by Englishmen must obviously be determined by reference to the 
territorial law of England, since the very object for which this law 
is created is to regulate the actions of Englishmen in England. 
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The rules therefore in question, since they are inapplicable to 
purely English transactions, must have reference to cases which 
contain or may contain some foreign clement. They are, in fact, 
directions for the guidance of the judges when called upon to deal 
with transactions which, either because of the foreign character of 
one, or of both, of the parties, or because something material to the 
case has been done, or is intended to be done, in a foreign country, 
or has been done with reference to some foreign law, may possibly 
at least require for their fair determination reference to the pro- 
visions of some foreign law. If, for the sake of convenience, we 
dismiss for the moment from our attention all questions of juris:ic- 
tion, this second branch of the law of England may be deseribed in 
the following terms. It is that part of the law of England which 
provides directions for the judges when called upon to adjudicate 
upon any question in which the rights of foreigners, or the effect of 
acts done or to be done in a foreign countzy, or with reference to a 
foreign law, require determination. These directions determine 
whether a given class of cases (e.g. cases as to contracts made in 
foreign countries) must be decided wholly by reference to the 
territorial law of England, or either wholly, or in part, by reference 
to the law of some foreign country, e. g. France. Since these diree- 
tions for the choice of law may provide either that the territorial 
law of England shall, under certain circumstances, govern acts 
taking place abroad, e. g. the proper execution of a will made in 
France by a testator domiciled in England, or that foreign laws 
shall, under certain circumstances, govern acts done in England, 
e.g. the proper execution of a will made in England by a testator 
domiciled in France, they may, as has been already intimated, be 
deseribed as ‘rules for determining the extra-territorial operation 
of law,’ or better, ‘the extra-territorial recognition of rights, and 
the branch of law with which we are concerned is, if we include 
within it both rules as to jurisdiction’, and rules as to the choice 
of law, nothing else than the subject treated of by English and 
American writers under the title Conflict of Laws, and by Conti- 
nental authors as Private International Law. 

A mastery of this two-fold division of the law of England (or for 
that matter of any civilized country) puts a student on his guard 
against an ambiguity of language which, unless clearly perceived, 
introduces confusion into every discussion concerning the conflict 
of laws. 

The term ‘law of a given country,’ e.g. law of England, or law 
of France, is an expression which, under different forms, necessarily 
recurs again and again in every treatise on private international 
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law. It is further an expression which appears perfectly intelligible 
and therefore not to demand any explanation. Yet, like many other 
current phrases, it is ambiguous. For the term ‘law of a given 
country, has, at least, two meanings. It may mean, and this is its 
most proper sense, every rule enforced by the courts of that country. 
It may mean, on the other hand, and this is a very usual sense, that 
part of the rules enforeed by the courts of a given country which 
makes up the ‘local’ or ‘ territorial’ law of a country. To express 
the same thing in a different form, the term ‘law of a country’ 
may be used as either including the rules for the choice of law, or 
as excluding such rules or directions, and including only those 
rules or laws which, as they refer to transactions taking place 
among the inhabitants of a country within the limits thereof, I 
have called local or territorial law. 

This ambiguity may be best understood by considering its appli- 
cation to the expression ‘law of England.’ 

The term ‘law of England’ may mean every rule or maxim 
enforeed or recognised by the English Courts, including the rules or 
directions followed by English judges as to the limits of jurisdiction, 
and as to the choice of law. This is the sense in which the expres- 
sion is used in the absolutely true statement that ‘ every case which 
comes before an English Court must be decided in accordance with 
the law of England.’ 

The term law of England may again mean, not the whole of the 
law of England, but the local or territorial law of England excluding 
the rules or directions as to jurisdiction or the choice of law. This 
is the sense in which the expression is used in the also absolutely 
true statements that ‘the validity of a will executed in England by 
a Frenchman domiciled in France is determined in accordance with 
the law of France,’ or that a will of freehold lands in England, 
though executed by a foreigner abroad, will not be valid unless 
executed in conformity with the law of England, i.e. with the pro- 
vision of the Wills Act 1 & 2 Vict. eap. 26. 

Hence the statement that ‘while all cases which come for decision 
before an English Court must be decided in accordance with the 
law of England, yet many such cases are, and must be decided in 
accordance, not with the law of England, but with the law of a 
foreign country, e.g. Fiance, though it sound paradoxical, or self- 
contradictory, is strictly true. The apparent contradiction is 
removed when we observe that in the two parts of the foregoing 
sentence the term law of Enyvland is used in two different senses ; in 
the earlier portion it means the whole law of England, in the latter 
it means the territorial law of England. This ambiguity is made 
plain to anyone who weighs the meaning of the well-known dictum 





XUM 








Jan. 1899. ] Private International Law 


of Lord Stowell with regard to the law regulating the validity of a 
marriage celebrated in a foreign country. The question, it is there 
laid down, ‘ being entertained in an English Court, it must be 
adjudicated according to the principles of English law, applicable 
to such a case. But the only principle applicable to such a case by 
the law of England is that the validity of Miss Gordon's marriage 
rights must be tried by reference to the law of the country, where. if 
they exist at all, they had their origin. Having furnished this 
principle. the law of England withdraws altogether, and leaves 
the legal question to the exclusive judgment of the law of 
Seotland !.’ 

Let it further be noted that the ambiguity affecting the term law 
of England affects the term law of France. law of Italy, and the 
like, and that with regard to statements where these terms are 
used, the 1eader should always carefully consider whether the ex- 
pression is intended to include or to exclude the rules followed by 
the courts of the given country, e.g. France as to the choice 
of law. 

The general character of our subject being then understood, 
there remain several subordinate points which deserve consider- 
ation. 

First. The branch of law containing rules for the selection of Jaw 
is in England as elsewhere of later growth than the territorial law 
of the land. 

The development of rules about the conflict of law implies both 
the existence of different countries governed by different laws—a 
state of things which hardly existed when the law of Rome was 
the law of the civilized world, and also the existence of peaceful 
and commercial intercourse between independent countries, a condi- 
tion of things which had no continuous existence during the ages 
of mediaeval barbarisin. 

It was not, therefore, until the development of something like the 
state of society found in modern Europe that questions about the 
conflict of laws powerfully arrested the attention of lawyers. It is 
a fact of great significance that the countries where attention was 
first paid to this branch of law, and where it has been studied with 
the greatest care, have been countries such as Holland, Germany, 
Great Britain, or the United States, composed of communities 
which, though governed under different laws, were united by the 
force either of law or of sentiment into something like one State or 
Confederacy. States of this description, such for example as the 
United Netherlands, both felt sooner than others the need for 


' Dalrymple s. Dalrywple, 2 Wagg. Const. 54. 58. sy per Lord Stowell, then Sin 
William Scott. 
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giving extra-territorial effect to local laws, and also found less 
difficulty than other countries in meeting this necessity, since the 
local Jaws which the Courts applied were not in strictness foreign 
laws, but, from one point of view, laws prevailing in different parts 
of one State. In this matter the history of France supplies one of 
those instructive exceptions which prove the rule. France was 
never a confederacy, but the provinces of the monarchy were 
governed by different laws. Hence the call for determining the 
extra-provincial effect of custom* raised judicial problems about 
the choice of law. Itis also noteworthy that few English decisions 
bearing on our subject are of earlier date then the Union with 
Seotland. None are known to me earlier than the accession of 
James 1. 

Secondly. The growth of rules for the choice of law is the neces- 
sary result of the peaceful existence of independent nations com- 
bined with the growth of commercial intercourse. From the 
moment that these conditions are realised the judges of every 
country are compelled by considerations of the most obvious con- 
venience, to exercise a choice of law, or, in other words, to apply 
foreign laws. That this is so may be seen from an examination of 
the only courses which, under the cireumstances supposed, are, even 
conceivably, open to the courts of any country forming part of a 
society of civilized nations. 

The necessity for choosing between the application of different 
laws might conceivably be avoided by rigid adherence to one of 
two principles, 

The courts of any country, e.g. of England, might, on the one 
hand, decline to give any decision on cases involving any foreign 
element. i.e. cases either to which a foreigner was a party, or 
which were connected with any transaction taking place wholly or 
in part beyond the limits of England. 

No need for a choice of laws would then arise, for the courts 
would in effect decline to decide any question not clearly governed 
by the territorial law of England. This course of action would 
exclude Englishmen no less than foreigners from recourse to English 
tribunals. For an Englishman who had entered into a contract 
with a Seotechman at Edinburgh, or a Frenchman at Paris, would, 
if the principle suggested were rigidly carried out, be unable to 
bring an action for a breach of the contract in the English Courts. 
To which it may be added that, were the same principle adopted by 
the courts of other countries, neither party to such a contract 
would have any remedy anywhere for its breach. 

The English Courts might, on the other hand, determine to 
decide every matter brought before them, whatever the cause of 
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action and wherever it arose, solely with reference to the local law 
of England, and hence determine the effect of things done in Scot- 
land or in France, exactly as they would do if the transactions had 
taken place between Englishmen in England. 

Difficulties about the choice of law would, by the adoption of 
this principle, be undoubtedly removed, since the sole rule of selee- 
tion would be, that the territorial law of England must in all cases 
be selected, or, in other words, that there must be no choice at all. 

Gross injustice would inevitably result as well to Englishmen as 
to foreigners. The object of a legal decision or judgment is to 
enforce existing rights, or give compensation for the breach thereof, 
and is not the object of a legal decision or judgment to create new 
rights, except in so far as such creation may be necessary for the 
enforcement or protection of rights already in existence. But to 
determine the legal effect of acts done in Scotland or in France, 
e.g. of a contract made between Scotchmen in Edinburgh, solely 
with reference to the local law of England, would be to confer 
upon one or other of the parties, or perhaps upon both, new rights 
quite different from those acquired under the agreement, or, in 
other words, to fail in the very object which it is sought to attain 
by means of a judgment. That this is so becomes even more mani- 
fest if we place before our minds a case of which the foreign element 
consists in the fact that two persons have intended in some trans- 
action to regulate their rights by reference to a foreign law. 4 and 
AX, Englishmen, living in England, agree in London that certain 
property shall be settled, as far as English law allows, in accordance 
with the rules of French law. If in interpreting the settlement 
an English judge were to decline to take any notice of the law of 
France, he would clearly fail in carrying out the intention of the 
parties, or, in other words, would fail in ensuring to either of them 
his rights under the settlement. 

If, therefore, it is impossible for the courts of any country, 
without injustice and damage to natives. no less than to foreigners, 
either to decline all jurisdiction in respect of foreign transactions, 
or to apply to such transactions no rules except those of the local 
law, a consequence follows which has hardly been sufficiently noted. 
It is this: that the courts of every civilized country are constrained, 
not only by logical. but by practical necessity. to concern themselves 
with the choice of law, and must occasionally give extra-territorial 
effect now to their own local law, now to the law of some foreign 
state. 

Is or is not the enforcement of foreign law a matter of ‘comity’? 
This is an enquiry which has greatly exercised the minds of jurists. 
We can now see that the disputes to which it has given rise are 
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little better than examples of idle logomachy. Lf the assertion that 
the enforcement of foreign law depends upon comity means only 
that the law of no country can have effect as law beyond the 
territory of the sovereign by which it was imposed unless by per- 
mission of the State, where it is allowed to operate, the statement 
expresses, though obscurely, a real and important fact. If, on the 
other hand, the assertion that the recognition of foreign laws 
depends upon comity is meant to imply that, to take a concrete 
case, when English judges apply French law, they do so out of 
courtesy to the French Republic, then the term comity is used to 
cover a view which. if really held by any serious thinker. affords a 
singular specimen of confusion of thought produced by laxity of 
language. The application of foreign law is not a matter of 
caprice or option, it does not arise from the desire of the English, 
or of any other sovereign to show courtesy to other States. It 
flows from the impossibility of otherwise determining whole classes 
of cases without gross inconvenience and injustice to litigants, 
whether natives or foreigners. It were well too in this matter to 
give heed to two observations. The first is that the courts, e.g. of 
England, never in strictness enforce foreign law; when they are 
sail to do so they enforee not foreign laws, but rights acquired 
under foreign laws. The distinction may seem verbal or over- 
subtle, but it is in truth both real and important. The second 
observation is, that disputes about the effect of comity—and the 
remark applies to other controversies about the conflict of laws— 
have been confused by mixing together the question what is 
the rule, or, in other words, the law, on a given subject which 
will be enforced by the judges with the different enquiry what 
are the motives which have led judges or legislators to adopt 
a particular rule as law. Assume for the sake of argument that the 
doctrine that the enforcement of foreign laws depends upon comity 
be true. This dogma throws no light whatever on the nature of 
the rules upheld by English or other Courts as to the enforcement 
of foreign laws. To know, for example, that the Courts are in- 
fluenced by considerations of comity is no guide in attempting to 
answer the enquiry whether the tribunals of a given country accept 
‘domicil’ as do English Courts, or ‘nationality, as do Italian 
Courts, as determining the law which affects the validity of a will. 

Thirdly. Though the rules as to extra-territorial effect of law 
enforeed by our Courts are part of the law of England, it should be 
noted that the law of every other civilized country, e.g. of France, 
of Italy, or of Germany, contains rules for the choice of law, not 
indeed identical with, but very similar to, the rules for the same 
purpose to be found in the law of England. That this should be 
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so is natural. In any given case the laws among which a choice 
may rationally be made are limited in number’. 

The selection of one or more of these laws is not a matter of 
caprice, but depends upon more or less definite reasons which are 
likely to influence all courts and legislators. The grounds, for 
example, which induce the Courts of England to determine the 
formal validity of a contract, by the law of the place where it is 
made, are likely to weigh with the Courts of France or of Germany. 
There exists, moreover, a palpable convenience in the adoption by 
different countries of the same principle for the choice of law. 
Hence the mere fact that a particular rule for the selection of law 
has been followed by the Frencli and American Courts is a valid 
reason in favour of its being adopted by English Courts. This 
sound, though of course not absolutely decisive, consideration of the 
advantages to be derived from uniformity. has undoubtedly in- 
fluenced both Courts and legislatures, when called upon to determine 
in a given class of cases what should be the rule as to the extra- 
territorial effect of law. Thus has come into existence a body of 
rules which, though in different countries they exist as laws only 
by virtue of the law of each particular country, and though they 
are by no means everywhere identical, exhibit wherever they exist 
marked features of similarity. This likeness is increased by the 
fact that the object aimed at by the Courts of ditferent countries, in 
the adoption of rules as to the extra-territorial effect of law, is 
everywhere in substance one and the same. This aim is in the 
main to secure the extra-territorial effect of rights. All. or nearly 
all, the rules as to the choice of law. which are adopted by different 
civilized countries, are provisions for applying the principle that 
rights duly acquired under the law of one country shall be recog- 
nised in every country. Thus the law of England and the law of 
France seek in this respect the same object, viz. the securing that 
the rights which a man has attained by marriage, by purchase, or 
otherwise, e.g. in Italy, shall be enforceable and enjoyable by him 
in England or France, and conversely, that the rights which he 
has acquired in England may be enforceable and enjoyable by him 
in Italy. This community of the aim, pursued by the Courts and 
legislatures of different countries, lies at the very foundation of our 


' They may be reduced to five heads, (1) Ler personalis, or ‘ the law of the country to 
which a person belongs,’ either (@) by domicil (/ex domicilii), or (b) by nationality lex 
ligeantiae) ; (2) ler actus, or ‘ the law of the country where a legal act takes place,’ of 
which the lex loci coutractus, or the law of the place where a contract is made, is a sub- 
division ; (3) lex loci delicti, or ‘the law of the country where a wrong is committed ;’ 
(4) lex loci solutionis, or ‘ the law of the country where a legal act (payment) is to be 
performed,’ and (5) lex fori, or * the law of the country where an action is brought,’ or 
other legal proceeding, e. g. administration in bankruptcy, takes place. Compare Holland, 
Jurisprudence (4th ed.), p. 341 
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subject. It is of itself almost enough to explain the great simi- 
larity between the rules as to the choice of law adopted by different 
countries. 

Fourthly. The department of law, whereof we have been con- 


sidering the nature, has been called by various names, none of 


which are free from objection". 

By many American writers, and notably by Story, it has been 
designated as the ‘contlict of laws.” The apparent appropriateness 
of the name may be best seen from an example of the kind of case 
in which a ‘conflict’ is supposed to arise. dA and W/, Portuguese 
subjects, are first cousins. By the law of Portugal they are legally 
incapable of intermarriage. They come to England and _ there 
marry each other in accordance with the formalities required by 
the English Marriage Acts. Our Courts are called upon to pro- 
nounce upon the validity of the marriage. If the law of England 
be the test the marriage is valid; if the law of Portugal be the test 
the marriage is invalid. The question at issue, it may be said. is, 
whether the law of England or the law of Portugal is to prevail. 
Here we have a conflict, and the branch of law which contains 


rules for determining it may be said to deal with the conflict of 


laws, and be for brevity’s sake called by that title. 

The defect, however, of the name is that the supposed ‘ conflict ° 
is fictitious and never really takes place. If English tribunals 
decide the matter in hand, with reference to the law of Portugal, 
they take this course because it is a principle of the law of England 
that, under certain circumstances, marriages between Portuguese 
subjects shall depend for their validity on conformity with the law 
of Portugal. Any such expression, moreover, as ‘conflict, or ‘col- 
lision,’ of laws, has the further radical defect of concealing from view 
the circumstance that the question by the law of what country a 
given transaction shall be governed, is often a matter too plain to 
admit of doubt. No judge probably ever doubted that the va- 
lidity of a contract, for the purchase and sale of goods between 
French subjects made at Paris, and performed, or intended to be 
performed, in France, depends upon the rules of French law. The 
term conflict of laws has been defended on the ground of its 
applicability, not to any collision between the laws themselves, but 
to a conflict in the mind of a judge on the question which of two 
systems of law should govern a given case. This suggestion gives, 
however, a forced and new sense to a received expression. It also 
amounts simply to a plea that the term conflict of laws may be 


' See Holland, Jurisprudence 4th ed.), pp. 342-347 for an account of the various names 
applied to rules for determining the choice of law. 
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used as an inaccurate equivalent for the far less objectionable 
phrase choice of law. 

Modern authors, and notably Mr. Westlake, have named our 
subject Private International Law. 

This expression is handy and manageable. It brings into light 
the great and increasing harmony between the rules as to the 
application of foreign law which prevails in all civilized countries. 
such as England, France, Italy, &e. The tribunals of different 
countries, as already pointed out, follow similar principles in deter- 
mining what is the law applicable to a given case, and aim at the 
same result, namely the recognition in every civilized country of 
rights acquired under the law of any other country. Hence an 
action brought to enforce a right acquired under the law of one 
country (e.g. of France), will in general be decided in the same 
manner in whatever country it be maintained, whether, that is to 
say, it be brought in the Courts of England or of Germany. 

On this fact is based the defence of the name Private Inter- 
national Law. The rules, further, which the words designate, affect 
the rights of individuals as against one another, and therefore 
belong to the sphere of private, not of public law. And these rules, 
as they constitute a body of principles common to all civilized 
countries, may, it is suggested, be rightly termed ‘international.’ 

The term, however, is at bottom inaccurate. The words private 
international law ‘should mean, in accordance with that use of the 
word “ international,’ which, besides being well established in 
ordinary language, is both scientifically convenient and etymologi- 
cally correct, “a private species of the body of rules which prevails 
between one nation and another.” Nothing of the sort is, however, 
intended ; and the unfortunate employment of the phrase, as indi- 
cating the principles which govern the choice of the system of 
private law applicable to a given class of facts, has led to endless 
misconception of the true nature of this department of legal 
science'.’ Nor does the inaccuracy of the term end here. It con- 
founds two classes of rules which are generically different from 
each other. The principles of international law, properly so called, 
are truly ‘international’ because they prevail between or among 
nations; but they are not in the proper sense of the term ‘laws, 
for they are not commands proceeding from any sovereign. On 
the other hand, the principles of private international law are 
‘laws’ in the strictest sense of that term, for they are commands 
proceeding from the sovereign of a given state, e.g. England or 
Italy, in which they prevail; but they are not ‘international, for 
they are laws which determine the private rights of one individual 


Holland, Jurispradenc> 4th ed., p. 347. 
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as against another, and these individuals may, or may not, belong 
to one and the same nation. Authors, in sort, who like Foelix 
divide international law into public international law and private 
international law, use the words international and law in each of 
these expressions in a different sense. Such ambiguity of language, 
unless fully acknowledged, must lead, as it has led, to confusion of 
thought. Nor is much gained by such an amendment of ter- 
minology as is achieved by a transposition of words. The expres- 
sion ‘international private law!’ is no doubt a slight improvement 
on private international law, as it points out that the rules which 
the name denotes belong to the domain of private law. But the 
name, improve it as you will, has the insuperable fault of giving to 
the adjective international a meaning different from the sense in 
which it is generally and correctly employed. 

Other names for our subject, such as ‘comity, the ‘local limits 
of law,’ ‘intermunicipal law,’ and the like, have not obtained suffi- 
cient currency to require elaborate criticism. Their fault is that 
either they are too vague for the designation of the topie to which 
they are applied, or else they suggest notions which are inaccurate. 
Thus the term ‘comity, as already pointed out, is open to the 
criticism of implying that a judge, when he applies foreign law to 
a particular case, does so as a matter of caprice or favour, whilst the 
term ‘ intermunicipal law ’ ean be accurately used only by giving to 
each half of the word ‘intermunicipal’ a sense which both is 
unusual and also demands elaborate explanation. The most accu- 
rate description of our topic is (it is submitted), the ‘ extra-territorial 
effect of law, or better, the ‘extra-territorial recognition of right.’ 
But such expressions are descriptions, not names. A _ writer, 
therefore, called upon to deal with our topic, will act wisely 
in refusing to be tied down to any set form of words. He will, 
when convenient, ase the admittedly inaccurate terms, conflict of 
laws, or private international law. But will attempt himself to 
remember and to impress on his readers, that these names are 
nothing more than convenient marks by which to denote the rules 
maintained by the Courts of a given country, as to the selection of 
the system of law which is to be applied to the decision of cases 
which contain, or may contain, some foreign element, and also the 
rules maintained by the Courts of a given country, as to the limits 
of the jurisdiction to be exercised by its own Courts as a whole or 
by foreign Courts. 

B. Method of treatment. The subject of the conflict of laws has 
been treated according to two different methods which may, for the 


! See Bar, Das Internationale Privat- und Strafrecht 
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sake of distinction, be termed respectively the ‘theoretical method 
and the ‘ positive method.’ 

The theoretical method has been adopted by a body of Conti- 
nental writers among whom by far the most distinguished is 
Savigny. These authors differ from each other on many points of 
importance, but they display two common characteristics. 

Starting from the facts that the rules of private international 
law which prevail in one country, as for example England, are 
to a great extent the same as the rules maintained in other 
countries, as for example France or Germany. and that under the 
influence of modern civilization this similarity tends to increase, 
they consider private international law as constituting in some 
sense a ‘common law.’ tacitly adopted by all civilized nations. 
They of course do not deny that whatever force this customary law 
possesses within England, or any other country. is derived from the 
authority of the sovereign thereof. Nor do they overlook the fact 
that the legislation or judicial decisions of different States deviate 
more or less from the principles of the supposed common law. 
Their doctrine is, that such deviations ought to be avoided, that the 
fundamental principles of private international law can be ascer- 
tained by study and reflection, and that the soundness of the rules 
maintained, say in England, as to the extra-territorial recognition 
of rights, can be tested by their conformity to, or deviation from, 
such general principles. 

Hence the next characteristic of the upholders of the theoretical 
method is agreement in the view, that the object of writers on the 
conflict of laws is to discover the principles of this common law of 
Europe, or, in other words, to take some one principle, or some one 
or more principles, as for example the principle that we must ‘dis- 
cover for every legal relation (case) that legal territory to which in 
its proper nature it belongs. or is subject (in which it has its seat)!:’ 
or that ‘the local law should be always applied by which vested 
rights are kept intact*;’ or that ‘every legal relation must be 
judged according to the local law of that territory within which it 
has come into existence®, and to show how in accordance with the 
principle or principles assumed, a consistent body of rules is, or 
might be, adopted by all nations for the determination of the 
questions proper to private international law. What may be the 
merit or demerit of the fundamental principles: laid down by 
Savigny and others, is. be it noted, not at present in question. 
What requires our attention is the aim proposed to themselves by 
the class of authors at whose head stands Savigny. 


* Savigny, Guthrie’s Transl., 2nd ed., p. 133. * Wachter, pp. 1-9. 
* Schaffner, s. 32. Compare Savigny, Guthrie's Transl., 2nd ed., pp. 146, 147 
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Their object is to construct a logically consistent series of rules, 
which either actually do agree with the rules as to the choice of law 
upheld in different States, or ought, consistently with sound theory, 
to prevail in every State. 

Authors who pursue this method pass almost imperceptibly from 
the question what are, to the different enquiry what ought to be, 
the principles of private international law. Neither Savigny, for 
example, nor Bar, professes to give to the readers of his treatise a 
mere enumeration or explanation of the principles, in reference to 
the extra-territorial recognition of rights, which are actually upheld 
by the Courts of one or of all the States of Earope. What each 
author attempts to provide is an examination into the principles 
which ought, as a matter of consistency and expediency, to guide 
the judges of every country when called upon to deal with a con- 
flict of laws. In this point of view Bar's criticism on Story is full 
of instruction. + It will often.’ he writes, ‘be difficult for a reader to 
say from Story’s discussion of a subject that the decision must, on 
legal principle, be what he pronounces it to be and none other— 
(dase aber die Eutscheidung juristich so vu nicht anders ausfallen MUSE, 
wird thu oft aus Story’s Evérterung nicht klar werden"). The implied 
censure is just if Story’s aim was to show what ought, on general 
legal principles, to be the rules governing the conflict of laws. 
Whether this was his object is questionable. But, be this as it 
may, Bar's language gives us an accurate conception of the aim 
pursued by himself and other writers of the same school. They 
write with a view to show what ought of necessity to be in any 
given case the rule of private international law. 

The merits of the theoretical mode of treatment, when employed 
by a man of genius, such as Savigny, are in danger of being under- 
rated by English lawyers to whose whole conception of law it is at 
bottom opposed. It is therefore a duty to bring these merits into 
prominence. The theoretical method is perfectly consistent with 
careful investigation into the rules as to the conflict of laws which 
in fact prevail in given countries, e. g. France or the United States, 
since the actual practice of the Courts tests the correctness of theo- 
retical speculation. The two great merits of the method are, first, 
that it keeps before the minds of students the agreement between 
the different countries of Europe as to the principles to be adopted 
for the choice of law, and next, that it brings into prominence the 
consideration which English lawyers are apt to forget ; that the 
choice of one system of law rather than of another for the decision 
of a particular case is dictated by reasons of logic, of convenience, 


1 Bar, 8. 19 
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or of justice, and is not a matter in any way of mere faney or 
precedent. Whether, for example. the legal effect of a given trans- 
action ought to be tested by the /er actus, the ler domicidii, or the 
lex fori, is a matter admitting of discussion, which ought to be 
discussed, on intelligible grounds of principle. 

The defects of the a priori method are unlikely to escape English- 
men. Writers who adopt it treat as being law what they think 
ought to be law, and lay down for the guidance of the Courts 
of every country rules which are not recognised as law in any 
country whatever. ‘The jurists of Continental Europe,’ writes 
Story, ‘have, with uncommon skill and acuteness, endeavoured to 
collect principles which ought to regulate this subject among all 
nations. But it is very questionable whether their suecess has 
been at all proportionate to their labour; and whether their prin- 
ciples, if universally adopted, would be found cither convenient, or 
desirable, or even just, under all circumstances !. 

This remark exactly hits the weak point of a method which 
rests on the assumption, common to most German jurists, and hardly 
to be admitted by an English lawyer, that there exist certain self- 
evident principles of right whence can be deduced a system of 
legal rules, the rightness of which will necessarily approve itself to 
all competent judges. 

The positive method is followed by a whole body of authors, 
among whom Story and Foelix are the most celebrated. 

These writers, though they do not always quite consistently 
adhere to their own method, treat the rules of private international 
law in the main as part of the municipal law of any given country, 
e.g. England or Italy, where they are enforced. 

This school starts from the fact that the rules for determining 
the conflict of Jaws, are themselves ‘laws’ in the strict sense of that 
term, and that they derive their authority from the support of the 
sovereign in whose territory they are enforced. Story, therefore, 
or Foelix do not practically concern themselves with any common 
law of Europe, but make it the object of their labours to ascertain 
what is the law of a given country with regard to the extra-terri- 
torial operation of rights. A writer of this class may with perfect 
consistency either limit his enquiries to the law of one country 
only, as for instance of England, or may extend his investigations 
to the ascertainment of the laws (with reference of course to his 
special topic) of Italy, of France, er of all the countries making up 
the civilized world. This, it may be added, is the course actually 
adopted by Foelix, who, though writing with primary reference to 
the law of France, also states brietly the rules with regard to the 

‘ Story, Conflict of Laws, s, 26. 
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extra-territorial recognition of rights in the law of other countries 
such as England or Germany. But whatever be the limits imposed 
on the scope of their enquiries by writers who follow the positive 
method, the object of their labours is always in character the same. 
Their aim is to ascertain what are the rules contained in the law of 
a given country with regard to a special topic, namely, the extra- 
territorial recognition of rights. Hence it follows that these authors 
ought not, in so far as they act consistently with their own method, 
to attempt the deduction of the rules of private international law 
from certain general principles, for their aim is to discover, not 
what ought to be, but what /* the law. Thus the rule of the law 
of England that status depends in the main on the law of a person's 
domicil, and the different rule laid down by the Italian Code that 
status depends on the law of a person’s state or nation, are not only 
different from, but in many cases opposed to, each other. Both 
therefore of the rules cannot, it is presumed, be necessary dedue- 
tions from the same general principle. Nor can both be articles of 
any common law of Europe. But to writers who follow the posi- 
tive method, each rule is equally a part of private international 
law. They are both rules as to the choice of law; the one belongs 
to the municipal law of England, the other to the municipal law 
of Italy. 

The merit of this mode of treatment is that it constantly impresses 
upon the minds, both of writers and readers, the truth of the all-impor- 
tant doctrine that no maxim isa law unless it be part of the municipal 
law of some given country, and that the proper means for ascertain- 
ing what is the law, say of England or France, with respect to the 
so-called ‘ conflict of laws’ is to study the statutory enactments and 
the judicial divisions which make up the law of England or France. 
The soundness of this method is shown by the consideration that 
writers of eminence pursue it in practice, even where they do not 
accept it in theory. Savigny and Bar have throughout their works 
chiefly in view the laws of Germany, or at any rate of those States 
whose jurisprudence has been influenced by Roman law. West- 
lake and Phillimore almost avowedly base their speculative con- 
clusions on English or American judgments. References to the 
common law of Europe are, even by authors who regard it as in 
some sense the souree of private international law, introduced 
mainly when, for want of judicial decisions or of statutory enact- 
ments, it is necessary to consider how a case ought to be decided 
which has not in fact occupied the courts. In these instances, 
which are not rare, a writer is compelled to consider the question 
what in conformity with certain admitted principles ought to be 
the law applicable to a supposed case. 
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Here we touch on the weak side of the positive method. 

It keeps in the background the extent to which civilized nations 
do in reality recognise certain common principles as properly 
governing the extra-territorial recognition of rights. It conceals 
further the fact that the number of well-established rules with 
regard to the choice of law to be found in the law of England, or 
of any other country is small, and that whenever a case arises, 
falling under no rule prescribed by statute or by judicial precedent, 
judges must legislate, and do in fact legislate, with an eye to prin- 
ciples which being adopted in other countries may. by an allowable 
fiction, be styled the Common Law of Europe. 

Still, the positive method is, whatever its defects, the mode of 
treating the rules of private international law which ought to be 
adopted by any one who endeavours to deal with them as a branch 
of the law of England. Consistent adherence to this method, 
whilst it precludes the writer from the examination of several 
curious ,and interesting topics, such as the historical problems 
connected with the growth of private international law, relieves 
him from the necessity of justifying the maintenance of one rule 
rather than another as soon as it is ascertained to be part of the 
law of England. An expositor or commentator is not required to 
be an apologist. The systematic attempt. however, to state what 
the law is, is in no way inconsistent with an explanation of the 
grounds on which a rule rests. The part of the law of England 
which regulates the extra-territorial recognition of rights is no 
mere mass of incoherent maxims; it is rather a system of rules, all 
of which have a relation to each other. In the ascertainment 
of these rules there will moreover be found, as I have already 
intimated, opportunities for the legitimate application of the theo- 
retical method. Whenever, as often happens, neither the statutes 
nor the reports contain any authoritative direction for the decision 
of a particular case, or rather of a particular class of cases, an in- 
telligent enquirer must recur to the judgments of foreign Courts, 
and especially of American tribunals, and to the doctrines of authors, 
such as Savigny or Story, whose opinions have, in fact, moulded 
the judgments of English Courts. Such reference is justified, not 
by the fictitious authority of any common law of Europe, but by 
the consideration that English judges, when acting in a legislative 
capacity. are rightly influenced by the opinion of eminent jurists, 
and by the wish to make the practice of our courts correspond in 
a matter which concerns all civilized States with the practice up- 
held by foreign tribunals. 

An author, in short, whose business it is to determine the prin- 
ciples of English law with regard to the extra-territorial recognition 
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of rights should pursue, as far as possible, the course adopted by 
English judges when it is their duty to deliver judgment on any 
question which may raise a so-called conflict of laws. 

They first consider whether the ease falls within the terms of 
any statute. If it does, there is no further room for discussion. 

Thus 12 & 13 Vict. cap. 68 validates marriages between parties, 
one of whom is a British subject, when celebrated abroad before 
a British Consul in the manner prescribed by that Act, and 24 & 
25 Vict. cap. 114 determines the circumstances under which a will 
of personality is valid if exeeuted in foreign parts by a British 
subject. Cases which fall within either of these statutes are there- 
fore decided by our courts solely and simply by reference to these 
statutes. The possibility or certainty that French tribunals might 
deny validity to a marriage celebrated in France in accordance 
with 12 & 13 Vict. cap. 68, or that a French or other foreign court 
might treat as void a will which nevertheless satisfied the require- 
ments of 24 & 25 Vict. cap. 114 is, as far as our Courts are con- 
cerned, an irrelevant consideration. Nor would they pay any 
attention to the unanimous opinion of jurists that 12 & 13 Vict. 
cap. 68, or 24 & 25 Vict. cap. 114 violated the principles of the 
common law of Europe. 

If a given case does not fall within the terms of a statute, the 
next enquiry for a judge is whether it is covered by any principle 
to which precedent has given the authority of law. Show the 
existence of such a principle, and discussion is again closed. 

It is now, for example, settled by a series of decisions that the 
question whether an action on a contract is barred by a statute of 
limitation must be determined wholly by reference to the lex fori, 
i.e. the ordinary or territorial law of England. When therefore 
the question is discussed whether the remedy on a foreign contract 
is barred by lapse of time, our Courts look wholly to the provisions 
of English statutes of limitations. 

(n the matter referred to the authority of text-writers and 
jurists is opposed to the rule established by English decisions. 
But the rule is now firmly established. It is part of the law of 
England, and no argument from the authority of Savigny, or of 
other eminent jurists, would induce an English judge to violate a 
rule whieh, were the matter res ix/egra, our Courts might hesitate 


to establish. 

If, lastly, it happen that a ease fall neither within the terms of 
any statute, nor under any principle established by authority, 
English judges (who, under these cireumstances, in effect legislate) 
look for guidance to foreign decisions, to the opinions of jurists, or 
to argu:nents drawn from general principles. 
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Thus, in a recent case', the question arose whether a man born 
illegitimate, but legitimated in Holland by the subsequent inter- 
marriage of his parents, could under the Statute of Distributions 
succeed to the personal property of an uncle dying domiciled in 
England. The Court of Appeal held in effect that the case was 
not concluded by the terms of the statute. nor by precedent, and 
falling back on general grounds of principle, determined that the 
legitimacy of the claimant depended on the law ef his domicil 
(Holland) at the time of his birth, and that therefore he was in 
England a ‘legitimate’ child, and entitled to succeed to the goods 
of his uncle. 

The matter may thus be summed up: The sources from which to 
ascertain the law of England with regard to the extra-territorial 
recognition of rights, or in other words with regard to the rules of 
private international law, are first statutes ; secondly, authoritative 
decisions or precedents ; thirdly, where recourse can be had neither 
to statutory enactments nor to reported decisions. then such general 
principles as may be elicited from the judgments of foreign courts, 
the opinions of distinguished jurists, and rules prevalent in other 
countries. 

These are the sources to which the judges refer when called upon 
to ascertain or fix the law. The only sound method for an English 
lawyer who attempts to write on private international law as part 
of the law of England, is to follow judicial example and look 
exclusively to the sources of information recognised hy the Courts. 

A. V. Dicey. 


1 In re Goodman's Trusts, 14 Ch. D. 619; 17 Ch. D.C. AL 266, 
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REMAINDERS AFTER CONDITIONAL FEES. 


F I venture to criticise a passage in Mr. Challis’s admirable book 
on the Law of Real Property, it is not with the intention of 
disputing anything that he says about the law as it now is, but 
merely in the interests of antiquarianism. With good warrant, as it 
seems, he lays down the rule that there cannot be a remainder after 
a conditional fee. He admits that there is ‘a somewhat obscure 
passage in Practon’ to the contrary, but thinks that ‘the clear and 
reiterated opinion of Lord Coke, which has the advantage of being 
manifestly in accordance with general principle, is more than suf- 
ficient to outweigh the opinion of Bracton ; especially as the latter 
does not seem to be aware that his opinion, if true, would be a 
remarkable anomaly’ (p. 64). This, we may all agree, is sound 
legal reasoning; but as to the mere historical question whether, 
before the passing of the He oxis, remainders were limited after 
conditional fees, I make no doubt that Bracton was right, for such 
remainders were common enough. 

Perhaps the practice of creating them might be traced back even 
into John’s reign. There is a fine of 1192 by which Bartholomew 
grants land to Mary for her life: after her death it is to ‘ revert’ to 
her son Hugh or (re/) to his heirs begotten on an espoused wife, 
and if he shall die without an heir begotten on an espoused wife, it 
is to ‘revert’ to Stephen, brother of Hugh or (re/) his heirs 
(Hunter, Fines, vol. i. p. 34). It was not all at once that men dis- 
tinguished between ‘ reverting’ and ‘remaining, and we had better 
lay but little stress on this very early document with its somewhat 
ambiguous ‘vel.’ But before the end of Henry III's reign we may 
find instances which leave nothing to be desired in the way of pre- 
cision. At some date before 1269, as is found by an inquest pos/ 
mortem, one W gave lands to 7 and the heirs begotten by him, but 
so that if he should die without an heir begotten by him, then they 
should remain to his brother / and the heirs begotten by him; and 
if Z should die without an heir of his body in the lifetime of his 
sisters C and J, then they should remain to C and / and their 
heirs (Roberts, Calendarium Genealogicum, 137). Here is a ‘strict 
settlement’ made in 1256 :—a fine is levied by which land is recog- 
nised to be the right of Warin, to hold of Wymund and his heirs to 
Warin and the heirs of his body; and after his death, if he shall 
die without issue, to Wymund (No. 2) and the heirs of his body; 
and after his death, if he shall die without issue, to Reginald and 
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the heirs of his body: and after his death, if he shall die without 
issue, to Richard and the heirs of his body; and after Warin, 
Wymund (No. 2), Reginald, and Richard shall die without issue, 
then the lands shall revert to Wymund (No. 1) and his heirs (Feet 
of Fines, Devon, Hen. IIT. No. 492). 

Having seen a few such settlements, 1 took up at random a parcel 
of fines belonging to Edward I's reign, ail earlier than the Le Louis, 
namely, a parece] of Hertfordshire fines. Among the first fifty, no 
less than five contained remainders subsequent to conditional fees. 
In some cases there are several successive remainders. In some 
cases it is difficult to say whether the remainders are not con- 
tingent: difficult, because we know little about the early history 
of ‘the rule in Shelley's case. Take this for example :—To 1, and 
B his wife, and his son C, and the heirs of the body of C: but 
if C shall die without an heir of his body, then the lands shall 
remain to the other heirs whom 4 shall beget on BS, and if # shall 
die without an heir begotten by 4, then to the other heirs of 4. 
Or again:—To Roger and Nicholas and the heirs of the body of 
Nicholas, but if he shall die without an heir of his body, or if the 
heirs whom he shall have begotten shall die without heirs of their 
bodies (/e se), then the lands shall remain to the nearest heirs of Roger. 
Or again :—To Thomas for life. and after his death to John and the 
heirs of his body: but if he shall die without an heir of his body, 
or if the heirs whom he shall beget shall die without heirs of their 
bodies (de #¢) in the lifetime of Adam and Joan his wy e, then to Adam 
and Joan and the heirs whom Adam shall beget upon Joan, Or 
once more :—To Gilbert and the heirs of his body; but if he shall 
die without an heir of his body “ring Agues, then to Agnes for life, 
and after her death to Simon and the heirs of his body; and if he 
shall die without an heir of his body, then to Joan and the heirs of 
her body; and if she shall die without an heir of her body, then to 
the right heirs of Gilbert (see Feet of Fines, Hertfordshire, Edw. I. 
Nos. 4, 10, 25. 35.42. 118,127). It may well be doubted whether the 
conveyancers of this age were fully alive to the distinction that 
we draw between vested and contingent remainders. I am inclined 
to think that if asked they would have said that every remainder 
after a conditional fee must be contingent. The almost invariable 
phrase with which they introduce such remainders is ‘et si forte con- 
tigerit, and no phrase could more clearly ‘import a contingency’ 
than this does. Doubtless they had still many things to learn, 
but certainly they had learnt that there might be a remainder after 
a conditional fee. 

In passing. I may remark that the * feet of fines’ at the Record 
Oftice will prove invaluable, if the history of conveyancing is ever 
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to be minutely written, They are precisely dated, well preserved, 
and admirab ly arranged, and I think that for the earlier members 
of the series we may even claim some authoritative value. In 
Edward I's time they had to be read solemnly in court before at 
least four justices, and though we must not argue that the court in 
any way guaranteed the validity of the limitations, still we shall 
have some difliculty in believing that documents thus publicly 
brought into open court habitually contained limitations of a kind 
utterly unknown to the law; they must at least have been very well 
known to the justices. 

One of the most cuiious instances is that of a settlement made in 
1278 by Thomas Weyland, who was already a justice of the Common 
Pleas and in the same year became Chief Justice. He is famous 
among our justices because he committed felony and abjured the 
realm. He held a manor of the Earl of Gloucester. By fine he 
recognised this to one Geoffrey of Ashley, who thereupon granted 
it back to Thomas, Margery his wife and Richard his son, to hold 
to Thomas, Margery and Richard and the heirs of the body of 
Richard, so that Thomas and Margery should hold it of the chief 
lords of the fee during their lives, and after their deaths it should 
remain to Richard and the heirs of his body to be held of the right 
heirs of Thomas ; and if it should happen that Richard should die 
without an heir of his body, then it should remain to the heirs male 
of Thomas begotten on Margery to be held of the right heirs of 
Thomas; and if it should happen that the said heirs begotten of 
Thomas should die without heirs of their bodies (de se), then it should 
remain to the right heirs of Thomas to be holden of the chief lords 
of the fee. This remarkable settlement came before the courts. 
After Weyland’s felony and abjuration, the Earl of Gloucester made 
a determined effort to upset it, contending that he was entitled to an 
escheat. The case was so impor tant and : unprecedented that it was 
heard before the whole council, the justices of both benches and the 
barons of the exchequer, who finally after many doubts, which are 
stated on the Parliament Roll, upheld the fine (Rolls of Parliament, 
i. 66). The validity of the remainders was not the point in question, 
for the wife of the fallen justice was yet living, and the argument 
for the earl was, to put it shortly, that the settlement was a fraud, 
a covinous attempt to deprive the lord of his feudal dues ; but still 
we here see what a judge of the Common Pleas thought that he 
could do in 1278; not only could he ereate remainders after con- 
ditional fees, but he could play some tricks with tenures which 
seem very odd to us who have the happiness of living under Qvia 
Emptores' 

1 My attention was drawn to this cave by Mr, Cyprian Williams. 
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‘It is an indubitable fact, says Mr. Challis (p. 64), ‘that by the 
common law there did exist a /ormedou ex reverter for the benefit of 
the donor, as is expressly stated in the statute He Louis; while 
there did not exist a formedou en remainder in respect of conditional 
fees.’ But really there are two facts here: the former, the existence 
of the formedon en reverter is indubitable, while the latter, the non- 
existence of the formedon en remainder seems to me extremely doubtful. 
Certainly that writ was not expressly given by the statute, and no 
word in the statute implies that it is wanted. There are so many 
yet extant copies of the Registrum Brevium as it stood before the 
De Donis, that I should not like to speak confidently as to their con- 
tents. But even suppose we grant that there was as yet no * writ 
of course’ suited to this case, this would prove but little, for in 
Henry LID’s reign the Chancery held itself very free to issue * brevia 
formata, writs adapted to special cases. Thus throughout the reign 
writs of trespass are occasionally found; but there seems to be 
strong evidence that they did not become ‘ writs of course’ until the 
last years of the reign. I cannot but believe that the conveyancers 
of the time knew their own business, and were not devising futilities 
when they limited remainders after conditional fees. The fines upon 
which I place reliance are obviously not the work of laymen, but of 
trained lawyers, and at the very least they prove ‘a general opinion 
in the profession’ that such remainders were sanctioned by law. 

It may be allowed me to add that our use of the word 
‘remainder’ is apt to suggest a false view of history. It may 
seem to us that a remainder is what remains when a smaller estate 
has been deducted from a larger. Were this the origin of the term 
it would be difficult to explain why we do not give the name 
‘remainder’ to reversions; for surely a reversion is what remains 
when a smaller estate has been deducted from a larger. But if we 
look at the documents of the thirteenth century we soon see that 
the word ‘ remanere’ did not express any such notion of deduction 
or subtraction. The regular phrase is that ‘after the death of /, or 
‘if 4 shall die without an heir of his body, then ‘the said land’ 
or ‘the said tenements shall remain to B, that is, shall await, 
shall abide for, shall stand over for. shall continue for, 2. We may 
compare the then common phrase ‘loquela remanet, the parol 
demurs, the action stands over until some one is of age or some 
other event happens ; or, to use a form of speech not yet forgotten, 
the action ‘is made a remanet.” The term ‘remainder’ does not 
therefore at this time serve to express that quantitative conception 
of ‘an estate’ which is so remarkable a feature in the real property 
law of a somewhat later time, the conception that an estate has 


size, that, for example, a fee tail is larger than a life estate but 
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smaller than a fee simple, that small estates may be ‘carved’ out of 
larger estates. There seems to me to be no proof that such an idea 
had ever entered the head of Bracton or of any contemporary 
lawyer. ‘They had not even the terms in which to express it. In 
Bracton’s mouth the word «s/a/s, so far from being equivalent to 
the es/u/e of our real property law, has no reference to proprietary 
rights, but means personal condition, means that which modern 
lawyers, having appropriated ex/a/e for another use, are once more 
obliged to call s/a/vx. As the art of conveyancing develops, as new 
kinds of limitation are devised, we can see the word s/a/ws and its 
French and English equivalents changing their meaning ; instead 
of speaking simply of the land which their ancestors held, men are 
obliged to speak of their ancestors’ estate (s/a/vs) in the land, and 
more and more the word gets involved in those complexities of 
the land law which ‘the estates of the realm’ suffer to exist. It 
may therefore be doubted whether even Mr. Challis would succeed 
in convincing Bracton that his opinion about remainders was 
‘a remarkable anomaly;’ at least he would hava to begin with 
some instruction in the very rudiments of the law. If he began by 
speaking of ‘the quantum of an estate in fee, the benighted old 
gentleman would, I fear, reply that a feodvm is not a s/atus, and that 
neither a /eodum nor a sfafvs can be said to have quantity. The 
calculus of estates has not yet been invented. 
F. W. MAITLAND. 
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THE RIGHT OF ALIENS TO ENTER BRITISH 
TERRITORY. 


\ ae immigration of the Chinese and of Russian Jews, aliens 
both in race and religion, has raised in some parts of the 
British Empire, and may at any time raise at home. not only inter- 
national difficulties, but also a very serious constitutional question. 

The difference in blood, religion, and habits between such immi- 
grants and the settled population of England or any colony, while 
considerable, is not so serious in its social and political effects as 
the immediate economic effect upon the wage-earning classes, who 
are now the chief depositaries of political power both at home and 
in the self-governing colonies of the Empire. 

Of these colonies, Australasia and Canada are hostile to any 
immigration of aliens not of Teutonic or Scandinavian origin; but 
not being independent nations, they have in their legislation to 
defer somewhat to the diplomatic necessities of the mother country, 
which is not yet prepared to encourage drastic legislation for the 
exclusion of all or any foreigners. 

As colonial legislatures are limited to some extent not only by the 
statutes or charters under which they are constituted, but also by 
the power of reservation of their statutes for consideration of their 
imperial effect by the Home Government, there is a disposition to 
have recourse to the old weapon of the prerogative. which is 
assumed to be vested in their governors as viceroys by virtue of 
their commissions. For it is one of the peculiarities of present 
politics, due to the constitutional changes (to which Mr. Dicey has 
lately so forcibly drawn attention), whereby an executive committee 
of the legislature in each self-governing part of the empire now 
wields the powers of the Crown, that there is an increasing disposi- 
tion and even a popular demand for the use by the Executive, not 
only of the dispensing power with reference to comparatively un- 
popular laws, but also of the prerogative instead of the slower 
methods of modern legislation. It is from this cause that Mr. 
Balfour is denounced for not exercising a dispensing power as to 
certain laws in Ireland, and that Mr. Gladstone was applauded for 
overriding the House of Lords by the use of the Royal Warrant on 
the question of Purchase in the Anny. 

3y the concession of Representative Government to the Austra- 
lasian Colonies, to Canada, and to the Cape, the executive functions 
and the royal prerogative have been to some (though we need not 
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here discuss to what) extent handed over, not to one, but to many 
executive committees, acting often at a great distance from and 
always independently of each other, Consequently each claim by 
any colonial ministry to exercise any part of the prerogative must 
raise grave ecnstitutional issues fraught with the utmost import- 
ance to the whole of an empire whose constitutional law is more 
complicated and less defined than that of any other civilized State. 

And within the last few months in Victoria! the right of the 
Governcr as H. M.'s representative to exclude certain Chinese at his 
mere will, or for reasons of state or apprehension by him of public 
danger, has been considered by the Supreme Court of the Colony 
in the good old constitutional manner, dear both to England and 
the United States, of an action for trespass against the official who 
had to execute the Governor's orders. The Court by a majority 
decided that the Governor had not the power in question. Their 
decision, if right, must be so for one of two reasons: (1) either the 
authority of a Colonial Governor is not wide enough to empower 
him to exercise all the prerogatives of the Crown *, in which case 
beyond doubt democratic colonies will demand an alteration of his 
commission so as to concede the power desired; or (2) that the 
Royal Prerogative does not extend to authorise the exclusion of 
aliens. 

It is with the second alternative only that this paper will deal. 
If the Crown has not the prerogative claimed for it, there is nothing 
to delegate to colonial viceroys. If it has the power, the rest is but 
matter of negotiation as to the manner and extent of its exercise or 
delegation. 

The question for solution appears to be this: whether the Crown 
has, independently of the Legislature, any right to say in time of 
peace to any foreigner who is within the empire or who knocks at 
its gates, that he must depart or may not enter, and whether any 
corresponding duty is imposed upon him by any such command, or 
any sanction exists for punishing the breach of it; or whether on 
the other hand the alien friend has exactly the same rights and 
remedies for any interference with his freedom of ingress and resi- 
dence as any natural-born subject. 

I omit all reférence to the war powers of the Crown— inter arma 
silent leges'—and any hostile entry by aliens is an infraction of 
national independence*® which is either a cass 4e//i, if approved by 
the state whence the aliens came, or an act of high treason here if 
disapproved. And the treatinent by France of Atchinoff, who lately 

' Chung v. Musgrave, 3 Sept. 1888. 

2 As to which see Muwyrare v. Pulido, 5 App. Cas. 102. 

2 Lo Pak’s case, 9 New S. Wales, pp. 221, 243. An alien enemy cannot vindicate his 
liberty by Habeas Corpus (Reg. v. Schiever, > Burr 695). 
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made a descent on French territory in Africa, is at least as merciful 
as he would have met with from any civilized power. 

And the entry of foreign ambassadors or their sovereigns into the 
realm, must be disposed of in the main by considerations of a similar 
character, inasmuch as such powers represent the sovereignty of a 
foreign state. 

Except with reference to foreign sovereigns their ambassadors 
and their forces upon a careful historical examination of the subject, 
there seems to be no prerogative of the Crown either to exclude or 
expel aliens. Whether they be innocent immigrants or sojourners 
or fugitive criminals of the deepest dye, their right to land or remain 
upon British soil depends not upon the will of the Crown but upon 
the voice of the Legislature ; nay, more, this right has existed ever 
since the Great Charter, if not even earlier, and is so ancient that no 
prerogative to the contrary can with any certainty be vouched, and 
this conclusion, if it be correct, must be based upon historical 
facts, and it will be the aim of this article to trace out what seems 
to be the history of the question. For if such a prerogative existed, 
as was claimed by the Victorian Government, some traces will 
undoubtedly survive of its exercise '. 

It is remarkable that the very groundwork of the Constitution is 
laid, if not upon a denial, at the least upon a restriction of this 
Crown right. For the Great Charter which, by Article 29, forbids 
the exile of a freeman otherwise than by sentence of a court of 
justice, by Article 30 provides for the free ingress and exit of 
foreign merchants from England. 

The charter of John, 1215 (Art. 41), runs thus :— 

‘Omnes mercatores habeant salvum et securum conductum exire 
de AngliA et venire in Angliam, et morari et ire per Angliam 
tam per terram quam per aquam ad emendum et vendendum sine 
omnibus malis toltis per autiquas et rectas consuetudincs practerquam 
in tempore gwerrae, et si sint de terra contra nos gwerrina: et si 
tales inveniantur in terré nostra in principio gwerrae attachiantur 
sine dampno corporum et rerum donee sciatur a nobis vel capitali 
justiciario nostro quomodo merecatores terrae nostrae tractentur 
qui tune invenientur in terra contra nos gweirina; et si nostri 
salvi sint ibi, alii salvi sint in terra nostra.’ 

This article was in 1216 confirmed by Henry III, as Art. 34, 
with the material addition, ‘nisi publice antea prohibiti fuerint,’ 
and in 1217 as Article 37; and appears in the same form in 1297 
as Article 30 of 25 Edw. I. ¢. 30%. 

? No instance is recorded of surrender under the old treaties with France and Scotland 
(mentioned in Rymer for reciprocal extradition or trial of outlaws. 


2 1 Rev. Statt. (2nd ed.) p. 49. This dees not at first seem to have dispensed with the 
use of Royal safe-conducts, See Letters, Hen. ILI, vol. ii. p. 403, where certain Florentine 
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At first sight the words ‘nisi publice antea prohibiti' fuerint’ 
might seem to refer to the then recent expulsion of the Jews; but, 
as will presently appear, there are strong reasons for saying that 
none of the charters ever applied to or proteeted them. 

Probably the charter did infringe upon the prerogative ; but it 
purports not to alter but to declare the common law or custom 
of the realm as fettering the absolute discretion of the Crown. 
Whether by declaration or enactment it equally imposes a limit upon 
the prerogative. And the fragmentary saving of the prerogative 
in the arfierd super chartas, if it ought to remain on the statute book 
and has not already been repealed*, cannot be deemed in any way 
to preserve intact the extent of the prerogative, inasmuch as to 
hold otherwise would be to take away by the saving clause the 
concessions in the operative parts of that statute. 

Neither the saving last dealt with nor the words ‘nisi antea 
publice prohibiti fuerint’ in any way preserve any prerogative to 
exclude or expel aliens. These words were construed, at least as 
early as Coke's time, to mean a parliamentary and not a prerogative 
interference with the statutory safe-conduct given by the charter, 
and it is too late now to alter that construction. Moreover, legisla- 
tion by Royal Proclamation received its quietus in the seventeenth 
century; and the now often-used method of legislation by Orders 
in Council, or in Ireland by Proclamation, is exercised under 
statutory and not under prerogative authority. 

There is but one ease in the thirteenth century which might be 
and which is sometimes vouched as evidence of the existence, at any 
rate in these early days, of a prerogative’ to expel aliens, viz. the 
expulsion of the Jews in 1290. But upon careful consideration 
this expulsion will be found a totally insufficient authority. 

In the first place, it was prior to that edition of the charter which 
is still upon the statute book’. 

Secondly, the Jews then in England were most of them not 
aliens by birth, but natives of England, since their settlement in 
the country dated from Richard L 

Thirdly, they were not either freemen or merchants, but serfs 
and money-lenders, within the hand of the king as to their status, 
and, for their occupation, under the ban of the Church, especially 
when, as was frequent, they were its cre<itors. 


creditors of the king get a safe-conduct for themselves and merchandize till Christmas 
next. But the safe conducts in the Register seem meant for use in war time only, and 
are not to be confused with writs of protection from suits. (Reg. Brev. f. 25.) 

' See 1 Inst. p. 57. 

* See note to 1 Rev. Statt. (2nd ed.) p. 60; and 19 & 20 Vict. c. 64. 

* E.g. by Holroyd J. in the Victorian judgment already referred to, now under 
appeal to the Privy Council. That learned judge, however, considered the prerogative to 
be disused. * That of 1297, 25 Ed. I; 1 Rev. Statt. (2nd ed.) p. 49. 
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The position of a Jew before the English law depended in the 
thirteenth century, not upon the place of his birth, but upon the 
history of his race and the then received beliefs of the Christian 
Church. Dr. Stubbs describes him! as being, like the forests, the 
special property of the king; but probably this is too wide, as he 
seems to have been the property of and to have been farmed by 
any chief lord within whose lands he settled*. The reason for this 
was, as might be expected, ecclesiastical, and is well expressed in 
1231 by one of the worthiest churchmen of those days—Robert 
Grosseteste :— 

‘Interim autem dum idem populus Judaeorum in infidelitate 
permanens Christum mundi salvatorem blasphemat, et ejus pas- 
sionem subsannat, sub mundi principibus in justam poenam 
peccati sui tenebitur captivus (caitiff Jew). Debentque principes 
qui eos tenent captivos ne occidantur defendere’ (for which he 
quotes Scriptural authority, and goes on to use almost Bracton’s 
words), ‘terra quae etsi ex operatione illius populi fructificet, 
non tamen fert illi fructus suos, sed principibus sub quibus capti- 
vatur.’ (Letters, Rolls Series, pp. 34. 35-) 

The Jews, then, were regarded as in captivity to the lords on 
whose lands they were. And the origin of their status being the 
same historically as those of na/ir/, viz. captives in war, its inci- 
dents were also much the same. . They could own or acquire 
nothing in their own right, but only for the king or their lord. 

Serfdom in England did not wholly expire till nearly, three 
centuries later®,so that there is nothing anomalous in the Jews 
being in servitude. And the charter of John to the Jews *, while 
granting them the privilege of being tried by the Jews’ peers and 
accepting their oath in certain cases, provides that they should not 
be impleaded except before the king or the keepers of his castles, 
i.e. the constables *®, and not the sheriffs in whose bailiwick the 
Jews lived, but adds the significant words that they should go 
where they would as safely as the king's chattels, and be free of toll 
like the king’s chattels. And it is this position as the king’s chattels 
that was at once the strength and the weakness of their position in 
England. Their right did not depend upon the common law, but 
upon the will of their lord the king. And though, as very valuable 
property, they were protected by the sovereign, they were wholly 
in his merey. 


' 2 Const. Hist. 193. 

2 License to the Jews to dwell in the king's demesne towns, 1222; Letters, Hen. ITI. 
vol. ii, p. 206 ; and see Coutumier of Oleron, Black Book of the Admiralty, vol. ii. p. 371. 

* See the manumission in 1536 in Stubbs’ Const. Hist. iii, p. 653, and Wilmot’s 
Opinions, p. 89. * See 1 Madox, Exch. 255, 2nd ed. 

* The Courts of the Constables did not administer the Common but the Civil Law, 
and encroached upon the Common Law till restrained, temp. Ric. 11, by a statute only 
recently repealed. 
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When a Jew died his chattels, like a villein’s, went to the king 
as his lord, and not, like a freeman’s, to the ordinary. But the king 
did not always wait for his death, and inquests de ca/a//is Judacorum 
like those de cala//ix felounm were of common use, And when they 
were expelled in 1290, the king was careful to retain all their 
money, securities, and their dwelling-houses, and to enforce the 
one pro rege and to regrant the other, without the need of any 
verdict as required for freemen by the charter. 

The status of the Jews being then servile, the king's dealings with 
them are not referable to the prerogative, which is a term applie- 
able only as between subject and sovereign, and not to the relations 
of master and servant. 

But beyond this, their expulsion seems to have amounted to a 
legislative act, based on the assent of the king to a petition of 
Parliament and Convocation. The contemporary annalists clearly 
show this", and the single reference to edicfwm regivm in the Annals 
of Oseney * points only to the then usual method of promulgating 
statutes by proclamations to the sheriffs*. The expulsion, in fact, 
was after a sentence of exile by Convocation 4, and was assented to 
by the Crown as a condition precedent to the passing of the appro- 
priations of the year, giving the king one-fifteenth of lay property 
and one-tenth of spiritual revenues. 

Neither then the status of the Jews nor the mode of their 
expulsion point to any exercise of the prerogative, and it could be 
more truly urged that the king by their expulsion surrendered 
a source of revenue than that he exercised a prerogative. The Jews 
then being neither foreigners nor freemen, and their expulsion being 
not prerogatival but parliamentary, some other basis for the Crown’s 
right, if any, must be sought. 

Now, not only the charters of the thirteenth century, but the 
whole tenor of legislation up to the reign of James L. is inconsistent 
with the survival of any prerogative to exclude or expel an alien 
friend’, The statutes from Edward II.to the rebellion, too numerous to 
be detailed in an article, are now all repealed ° as to England, leaving 
only the charter of 1297; but their perusal will sustain the proposi- 
tion above laid down. They relate to three classes of aliens, 
merchants, artificers, and clergy, and the fact that statutory 
authority was needed points to the inability of the Crown to 
impose the desired restrictions of its own mere will. 


' *Concedente rege Edwardo,’ Chron, Edw. I. and Edw. IT. vol. i. p. 99, ed. Stubbs. 
*Procerum suorum sicut sane credi poterit salubri fretus consilio;’ 4 Ann, Mon. 327. 
*Cum consilio procerum suoruin ;’ Trokelowe, vol. i. p. 57. 

* Ann. Mon. vol. ii, p. 409. * 1 P°ke, Hist. Crime, p. 465. 

* Le., p. 465. 5 See 12 Coke Rep. 75. 

* Mostly by 3 Geo. IV. c. 41; 9 & 10 Vict. c. 59; 19 & 20 Vict. c. 64; and 26 & 27 
Vict. c. 125. Seer Inst. 57; 3 Inst. 178. 
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As to the merchants, these old statutes show (1) that the impor- 
tance of commerce was so far felt, that foreign merchants were 
encouraged, and that their right of entry under the charter was 
again and again confirmed, and that the severest measures were 
passed to prevent piratical interference with them or their wares 
upon the sea: (2) that the jealousy of native merchants led to 
certain protective measures, and prevented the foreign merchants 
from retailing their goods unless they were of a perishable nature, 
or from encroaching upon the peculiar province of the English mer- 
chant guilds: (3) that the false political economy of the mercantile 
system led to restrictions upon the manner of trade, and forced the 
foreign merchant to accept payment for his foreign commodities in 
silver or English goods, and forbade the export of gold'. It is 
indeed possible that this restriction flowed also from the principles 
which led to the Statutes of Provisors. But apart from custom- 
house regulations and laws in favour of guilds, and in protec- 
tion of the coinage, the ingress and egress of foreign merchants 
has not, from Edward I's time until now, been subject to any 
increased restrictions, and the restrictions imposed were parlia- 
mentary and not prerogative. With regard to handicraftsmen 
the law was different. No statutory power to exclude them seems 
to have been given, nor do they seem to have been numerous till 


just before the Reformation. And the Act 1 Richard III. ¢. g is the 


tirst which interferes with them. This Act was intended to prevent 
foreign artificers from competing with Englishmen, as master work- 
men, to effect the same purposes for which American and Colonial 
democracy passes exclusion acts. The Act is important for two 
reasons: (1) that it contains a parliamentary direction for dis- 
obedient alien artificers to depart the realm, whence it may be 
inferred that the prerogative was incompetent to expel them: 
(2) that it excepts certain callings in which English could not 
compete with aliens, especially in the production of books. 

The legislation of Henry VIII. on the same subject proceeds on 
the same lines, the protection of the English trade guilds ; but inas- 
much as the number of foreigners vastly increased, it seems to have 
been thought necessary first to swear all aliens to the laws *, and 
then later to provide that all aliens should owe local allegiance ®, 
and be subject to local taxation. 

I have not been able to trace any case * of the exclusion or expul- 


? Erasmus in 1499 found he could not export more than six angels of English money 
owing to 3 Hen. VII. c. 8; England as Seen by Foreigners, Hentzner, p. 113. 

* 32 Hen. VUI. ¢. 16. The special tribunals theretofore resorted to by aliens 
(the Staple) thenceforth declined. 

® 21 Hen. VIII. c. 16. 

* A few temp. Eliz. are collected, 42 Ed. Rev. p. 147. 
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sion of aliens from England in the sixteenth century, except in the 
ease of Jesuits and one or two plotting ambassadors in Elizabeth’s 
reign. A petition is recorded in 1568 for the restraint of the resort 
of strangers and foreigners to London accused of infection, saying 
that foreigners coming by sea should be stayed at Gravesend '. But 
this is little more than a demand for quarantine, and it does not 
seem to have been granted. 

In 1621, by which time persecutions abroad had driven very 
many foreigners into England, an outery both loud and general was 
raised against the intrusion of foreigners into English trades, and 
the superiority of their methods and machinery for manufacture. 
The legal basis of the complaint was laid upon the laws of Richard ILI 
and Henry VILL *, and a commission was issued which purports to be 
based not upon any prerogative of the Crown, but upon the statutes 
which its recitals closely follow, save that it excepts Scots axfe ua/i 
and also new trades; and the provision compelling aliens to bind 
themselves to observe the statutes or depart the realm is distinctly 
derived from the Act of Richard III. Moreover the whole aim of the 
commission was not to assert the prerogative, but to prevent aliens 
from claiming any immunity from the existing municipal law *. 
The Commission went actively to work, but its main business was 
to register all the aliens, and as they were mostly religious refugees 
no expulsion seems to have been resorted to, though prosecutions 
were certainly instituted for breach of the old statutes *, and after 
the Restoration and the revocation of the Edict of Nantes it became 
part of the national policy to encourage (by statutory favours) the im- 
migration of Protestants, especially those who introduced new trades. 

The expulsion, then, of lay aliens, even in the seventeenth cen- 
tury, was restricted to the cases provided by statute, viz. breaches 
of the law of the land. And in this respect they really stood in no 
different position from subjects who were equally liable to exile on 
conviction of crime. 

Foreign clergy were not within the words of Magna Carta, and 
at that time the clergy were free from the common law, and had 
complete liberty to enter the realm. Papal legates were in some 
eases excluded’, but this was because they were ambassadors, and 

' St. Pap. Dom. 1547-1580, ed. Lemon, p. 320. 

? St. Pap. Dom, 1619-1623, ed. Green, pp. 270, 271. See Foreigners in England, 1618- 
1688 (Camden Tracts). 

* It recites that the object of the old statutes was that strangers should be demeaned 
as the law of nations required, but regulated within such moderate bounds as that 
natural-born subjects might not be prejudiced or discouraged. Sign Man, James I, 
vol. xii. no. 76. 

* Govert. Devett for exercising the trade of a cloth worker; Green, l.c. p. 421. 
Another for setting up a sugar refinery (1. c. p. 423). He was let out on selling his 


business to the English refiners. 
® Prynne on 4th Inst. p. 145. 
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because they claimed to exercise jurisdiction in England. But till the 
Statutes of Provisors' alien clergy were free to come into England 
and hold English benefices, even in time of war*. The necessity of 
legislation was an admission of prior incompetence to deal with 
them. It was not till a claim of supremacy even over clerks was 
made that such a statute was possible, and it was the correlative 
to the Constitutions of Clarendon, restricting the egress from the 
realm of beneficed clergy and directed against the exercise by the 
Pope of a power within the realm. 

Resides the Statutes of Provisors and Praemunire, at the Re- 
formation other statutes were directed to keeping Roman clergy 
out of the realm*: but aimed more at Catholic subjects than alien 
Catholics. The necessity of legislation points to the weakness or 
absence of any prerogative right to exclude such persons, even when 
the claims which they intend to enforce were inconsistent with 
complete national independence: and the acts in question aimed at 
the punishment and not the mere expulsion of the offenders. The 
only modern act against Roman Catholic monastic orders (10 Geo. 
IV. ¢. 7, ss. 28-38) is never put in force, and the penalty of banish- 
ment thereby imposed has been altered into penal servitude by 
16 & 17 Vict. ©. gg. 

I have found no ease throughout all this period in which a foreign 
offender was expelled or surrendered. Requisitions addressed to 
the English sovereigns are recorded, but no concessions. This 
argument cannot, however, be pressed very far : for the usual ground 
of demand was treason, and the natural refuge of the traitor was 
the country in whose interests the alleged treason was committed. 

But at any rate everything points to the conclusions of Coke, 
that England was a complete asylum to the foreigner who did not 
offend against its laws, and that the Crown had no power over him 
except for breach of English law*. And his authority seems to 
have prevailed throughout the seventeenth century. Moreover 
16 Car. L. e. 10, s. 6, by imposing on the common law courts the 
burden (and duty) of testing the validity of any commitments per 
speciale mandatum regis, or the Privy Council may be said to have 
fettered effectually the pouvoir administratif, and to have killed 
the prerogative plea of act of state as a justification of any inter- 
ference by the Crown with alien friends within the realm. 

In the eighteenth century two notable cases of expulsion occurred. 
Of the first, that of the Swedish ambassador, Count Gyllenberg, it 


! 1350-1400, still in the Statute Book. * See 1 Inst. 58. 

* 13 Eliz. c. 3; 14 Eliz. c.6; 1 Jac. Lc. 4. 

* See the case in 42 Edin. Rev. p. 99. Charles IT. could not expel a Frenchman who 
had taken the king’s mistress to the theatre, and had to ask for his recall. 
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may be said—(i) That if the case was within 7 Anne ec. 12, his ex- 
pulsion was a gross violation of law; (ii) That if it was not, he 
could be lawfully arrested for treason within the realm ; (iii) That 
in substance the act was a casws belli. 

The seeend was that of the Count of St. Germains, and in 20 
St. Tr. 1316 is recorded a statement by Pitt that, ‘knowing by 
advice of the law officers a warrant would be illegal, yet, preferring 
the general safety in a time of war and public danger to every 
personal consideration, he ran the risk and did an extraordinary 
act upon a suspicious foreigner just come from France. A potent 
admission of the lack of prerogative. 

It is true that Blackstone! and Chitty * say that the Crown, even 
at Common Law and by the Law of Nations, has a right to order 
aliens out of the realm or to keep them out, independently of any 
Alien Act, at any rate if they be not, merchants. And Blackstone 
goes so far as to speak® of ‘the prerogative of granting safe- 
conducts, without which by the law of nations no member of one 
community has a right to intrude into another, and to say that 
aliens are liable to be sent home whenever the king sees occasion. 
But Chitty is wrong in asserting that a right exists to arrest with- 
out warrant men suspected of crimes abroad. The English view of 
crime being that it is local, no act done upon land abroad can be felony 
here except under a British statute ; and the ordinary right to arrest 
felons without warrant cannot apply to foreign fugitive criminals, 
who ex Aypothesi are guilty of no offence against the law of England 
or the Queen’s peace. Such arrest, if lawful, could lead to no 
judicial proceeding known to the common law. 

The only case in which anything like an authority can be found 
is with reference to an arrest in England for abduction in Ireland, 
in which a justice for the city of London committed the accused, 
who was not an alien, to the Poultry Counter. But the Court of 
Queen's Bench, while it refused to release him, avowed its inability 
to issue any process for his conveyance to Ireland * ; and both coun- 
tries were under the same sovereign, 

And Blackstone is even more wrong. The Crown can have no 
prerogative by the law of nations. It may be perfectly true that in 
international law independent states are entitled, if strong enough, 
to exclude or expel alien friends from their territories, subject to any 
treaties then existing’. But this determines nothing as to the exist- 

' 1 Comm. p. 366 (ed. 21st Hargrave). 

? Chitty, Prerog. Crown (1820), p. 49. 

* 1 Bl. Comm, 289. See Mackintosh’s criticisms in 34 Cobbett Parl. Deb. 468. 

* But for the saving in 31 Car. IL. c. 2,8. 15a, Habeas Corpus must have gone. In the 
result the man was sent over in charge of a messenger under authority of a Secretary of 


State's warrant. Kimberley’s case, Strange 848. 
* Great Britain forced China at the point of the bayonet to admit aliens to her 
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ence of any constitutional power in a perfectly independent state to 
exclude or expel strangers. And while the state of which the 
expelled person is the subject may have internationally no ground 
of complaint, the expelled person himself may have a complete 
cause of action by the municipal law of the expelling state to 
which no mere plea of an act of state' would be any sufficient 
answer. If this were so, many successful actions against govern- 
ment officials from /atrigas v. Mostyn onwards could have been 
defeated by the Crown. 

The only weighty name in support of the other view is that of 
Lord Ellenborough, who expressed, in 1816, in the House of Lords *, 
upon an Alien Act then under discussion, his opinion that the 
Crown could expel aliens without statute. This was however 
based only upon Vattel and Puffendorf and on a reference to a peti- 
tion of the citizens of London for the expulsion of aliens, which is 
insufficiently identified in the meagre report in Hansard, and may 
have referred to the Jews, who for reasons already given were 
outside the charter. 

And while, except in the cases of Counts Gyllenberg and St. 
Germains, no pressing necessity for the expulsion of aliens other than 
Papists seems to have existed in the eighteenth century until the 
French revolution, Lord Ellenborough’s opinion is discounted by the 
fact that the prerogative, if not absolutely gone, was deemed too 
weak and rusty for independent exercise. and that 33 Geo. IIL. ¢. 4, 
45 Geo. IIT. ¢. 155, and 55 Geo. III. e. 54, which are throughout 
enacting and not declaratory statutes, were deemed necessary to 
authorise the expulsion or exclusion of undesirable foreigners *. 

In the debates on these bills, those who contended that a preroga- 
tive survived could suggest no mode of its exercise, but by pro- 
clamation and indictment for contempt thereof. nor any precedent 
for that procedure or the infliction of banishment as a penalty. 

The conflict between the views of Coke and Blackstone ap- 
proached a final settlement in the case of 2e Adam, in which the 
Privy Council decided *that the expulsion of a Frenchman from 
Mauritius was legal, on the express ground that French and not 
English law governed the rights of aliens in that island. 

And settlement was reached, so far as an extra-judicial decision 
territory. The United States by statute rigidly exclude all Chinese from theirs, but 


would probably declare war if the same measure were meted out to them. See U.S. For. 
Rel. 1882, pp. 285, 294. 

1 Pleas of act of state and public danger were raised, demurred to, and overruled in the 
Victorian case already cited. See Musgrave v. Pulido, 5 App. Cas. 102. 

? Forsyth, Cas. Const. Law, 181. 

§ Justifying Jefferson's opinion of 1791 (see Works, ed. Washington, p. 299). See 
also per Mellish L.J. in Kwok a Sing’s Case, L. R. 5 P. C. at p. 189 and 42 Edin. Review, 
Pp. 130. 

* Re Adam, 1837, 1 Moore, P. C., 460, 477. See also Forsyth, p. 341. 
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could attain it, in the ease of the Creo/e. This vessel, in 1841, left 
Hampden in Virginia with tobacco and slaves for New Orleans, a 
voyage perfectly lawful by American law, being from one part of 
the United States to another, and n-t a slave-trading voyage by 
international law. The slaves, when upon the high seas, rose upon 
the captain and crew, seized the ship and in the struggle killed one 
man,a passenger. They then forced the mate and crew to navigate 
the ship to Nassau in the Bahamas. There one hundred and twenty 
landed and were liberated and eighteen were charged with murder 
and piracy. 

The United States demanded! surrender of the slaves for murder 
and piracy, and maintained also that as the ship had touched at the 
Bahamas under stress of circumstances, the British courts had no 
jurisdiction over it to liberate the slaves or otherwise. 

This demand was fully discussed in the House of Lords and else- 
where, and refused. Lords Lyndhurst, Brougham,Campbell, Denman, 
Cottenham, Wynford, and Abinger, Sir Frederick Pollock, Attorney 
General, Sir William Follett, Solicitor General, all the judges and 
all Westminster Hall, were unanimously of opinion that these slaves 
could not be surrendered, and that no claim for damages for libera- 
ting them could be entertained*; and in the result the British 
Government instructed the Governor of the Pahamas to release 
the Creole prisoners, unless any colonial law, like that of Canada, 
empowered their surrender or trial®. No such law existing, the 
men were released and were not tried for piracy jure gentium, the 
only other alternative’. Since 1842 no attempt has been made to 
expel any alien friend except under statutory authority (e.g. the 
Alien Act of 1848 and the Crimes Act of 1882) save in 1854, when 
the law officers declared illegal the seizure for surrender of some 
deserters from a Russian public vessel °. 

Soon after this great debate the first of the present Extradition 
Treaties was made. But that® and all subsequent treaties have 
depended for their municipal effect upon the statutes which have 
confirmed them or authorised the Crown to enter into them. If the 
prerogative claimed for existed the statutes would be superfluous 
as to foreigners. And a fugitive from foreign justice, however un- 
desirable as a resident in England, is before the English law as 
innocent as the most unjustly persecuted of foreign patriots. 

* There was at this time no extradition treaty with the United States, Jay’s Treaty 
of 1794 having expired on the outbreak of the war of 1812, and the Ashburton Treaty 
not being yet made. 

* 64 Hansard, 27-30, 317 et seqq. 

* 3 Wm. IV. c. 23, since repealed. * Kwok a Sing, L. R. 5 P. C. 179. 

® Forsyth, 468. 


* Indeed the same is true of Jay’s Treaty of 1794 with the United States, confirmed 
by 37 Geo. IIT. . 97, 8. 26, and the Treaty of Amiens. 
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The present Master of the Rolls has indeed on one occasion 
intimated as his opinion, in the case of Key. v. Weil (yg Q. B. D. 701), 
that a foreign felon could be arrested without warrant. But this 
opinion was o/i/er dicfuu', wholly needless for the decision of the 
case, was not adopted by the rest of the court, and is not founded 
upon any principle known to the English law. And in Reg. v. Wei, 
as has been subsequently decided in Ag. v. U1. Woodhall (20 Q. B.D. 
$32), the Court of Appeal assumed a jurisdiction which did not 
belong to it. The widest extent to which such a doctrine can be 
stretched is to admit arrest without warrant for those felonies com- 
mitted abroad over which there is a British jurisdiction concur- 
rent with that of the foreign country, and for felonies com- 
mitted in other parts of the British Empire, which are against the 
peace of the Queen or statutes enacted by a Colonial Legislature of 
which she by her commissioners is constitutionally an integral 
factor. And even the lawfulness of this extension has been denied 
in Canada ?. 

The law of England then now stands thus with respect to aliens. 

1. The Crown has no prerogative to interfere with the free 
ingress or exit of any alien friend except perhaps foreign sovereigns 
and their ambassadors, and certainly their troops. And any 
attempt at such interference can be stopped by Habeas Corpus or 
action of false imprisonment or by indictment, as in 2. vy. Lesley (29 
L. J. M. C. 97) against the official or ship captain who interferes with 
the alien. 

2. The Legislature has made no provisions to restrict such ingress 
or exit except— 

(2) 6&7 Wm. IV. ¢. 11, which provides for the registration of 
incoming aliens, except foreign ministers and their domestics, who 
may be registered under 7 Anne c. 12 in the office of the Sheriffs of 
London and Middlesex, children under fourteen, and aliens who 
have resided three years in the United Kingdom. This Act is a 
dead letter®, and disobedience to its provisions does not entail 
expulsion. 

(4) The Merchant Seamen Deserters Act 1852 and Extradition 
Acts of 1870 and 1873, and the treaties and conventions incor- 
porated with them. But these Acts can only be put into force at 
the instance of the foreign State from whose justice or service the 


? A direction that arrest without warrant for a felony committed abroad could not 
be justified was held good, Rogers v. Van Valhkenburgh, Up. Ca. 20 Q. B. 220 (1860); 
and in Lower Canada in er parte Garner (1868), 4 Lower Canada, Law Journ. 59, it 
was held that a person arrested without warrant under a demand in extradition was 
justified in shooting the constable. 

? Cameron J, (1881), 8 Ontario, Pr. Rep. 452, Rey. v. MceHolme and per Lord Denman, 
60 Hansard, p. 324. 

® Parl. Report on Aliens, 1843, p. ix; Life and Labour in East London, vol. 1, ed. 
Booth, p. 551. 
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fugitive alien has sought asylum in England, and the surrender 
must be after legal enquiry and in strict compliance with the forms 
of the statutes. The Extradition Acts recognise but do not create 
the right of every alien arrested under them to the writ of Habeas 
Corpus. 

(c) The Quarantine Acts, which are not directed against aliens, 
but against disease, though in New Zealand as in the United 
States they have been wrested to the detriment of the Chinese. 

3. Neither the Privy Council nor the Cabinet nor any executive 
officer has by delegation or otherwise any power not expressly 
given by statute to expel any alien friend even for crime committed 
in England. 

Any attempt to confine foreigners on shipboard otherwise than 
for quarantine could be at once stopped by a writ of Habeas Corpus, 
as in the case of Somersett, who was an African born, and obviously 
not naturalized, and, the more recent cases of The A/yhan’s passengers 
in New South Wales, in which the Supreme Court of the colony, 
in May 1888", overrode all the attempts of the Executive to prevent 
the landing of some forty Chinese, whose exclusion even the stringent 
Anti-Chinese Acts of the colony did not authorise. 

And no constraint can be exercised, save under the authority of 
a statute aptly and expressly worded, to expel or exclude any alien 
friend from the realm, however unwelcome may be his competition 
in the less-skilled or worse-paid industries. And if the Crown has 
no prerogative in the United Kingdom, its agents in the constitu- 
tional colonies, even if clothed with viceregal authority, can have no 
more. The only colonies in which an exception from this rule is 
possible are those in which, when acquired by conquest from 
foreign powers. the foreign law has been suffered to remain and the 
Crown may,as in Ceylon, Mauritius * or Trinidad*, be deemed to have 
succeeded to the executive powers accorded by the Dutch-Roman, 
French, or Spanish laws respectively. But even there the differ- 
ence is probably only this, that an alien has not the same civil 
rights as in England. As to all colonies not acquired by conquest 
from civilized powers, and even in India‘ the English law as to aliens 
seems to have been adopted; and so far as relates to America the 
Act 12 Charles Il. c. 18, s. 2, exeluding alien merchants from the 
plantation trade, shows that it was then believed that Art. 30 of the 
Charter applied to the colonies. Consequently throughout the empire 


' Re Lo Pak, L. R. g New South Wales 221; re Leong Kum, 1. c. p. 250; re Lau Yon 
Fat, \. c. p. 269 

? Re Adam, t Moore, P.C. 460. 

* See Picton’s case, 30 St. Tr. 225. 

* (1814) Reg. v. Symons, 2 Strange, Madras Rep. 93, where the Courts on Habeas 
Corpus released two Goanese Jesuits whom the administration wished to expel. 
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any interference, except under imperial or colonial statute, with the 
perfect freedom of an alien friend to enter and remain in any part 
thereof can be prevented by use of the writ of Habeas Corpus, 
issuable either out of the Courts of the colony, or, if there be no 
local Court competent to issue the writ, then out of the High Court 
of Justice in England’. 


Notr.—Chinese immigrants are excluded or restricted :— 

In the United States, by an Act of 1884, ¢. 115, United States 
Statt. at Large, vol. xxiii. p. 115, and a more stringent Act 
of 1888. 

In Canada, by an Act of 1886; 1 Rev. Statt. Canada, ¢. 67, 
p- 975, after some constitutional troubles arising out of the 
attempt of British Columbia to pass an Act of its own (1884, 
ec. 2 & 3), which was quashed by its own Courts as uncon- 
stitutional, under the British North America Act 1867. 

In Queensland, by the Acts No. 8 of 1877 and No. 13 of 1884. 

In New South Wales, by 45 Vict. ¢. 11; until last year during 
which another Act has been passed. 

In Victoria, by 27 Vict. No. 259, amended in 1881, e. 723. 

In South Australia, by the Act No. 213 of 1881, which, however, 
does not apply to the northern territory at present attached 
to that colony. 

In Canada, all immigration even of Pritish subjects can also be 
restricted by an Aet of 1886; Rev. Statt. c. 65, p.958, framed 
upon the United States’ Acts for a like purpose. 


W. F. Crates. 


? Reg. v. Anderson, 30 L. J. Q. B. 129; 25 & 26 Vict. c. 20. 
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THE FRENCH SCHOOLS OF LAW. 


FIYHE teaching of law in France is entrusted to the Schools of Law, 

of which there are thirteen throughout the country, established 
in the following towns :—Aix, Bordeaux, Caen, Dijon, Grenoble, 
Lille, Lyon, Montpellier, Nancy, Paris, Poitiers, Rennes, and Tou- 
louse. There are moreover three Schools of Law in the colonies, at 
Algiers, Pondicherry, and Fort de France (Martinique). The régime 
pursued in each is almost identically the same. There are, how- 
ever, a few differences of detail between the provincial Schools as 
a body and the School of Paris,—there being, as is well known, 
throughout French institutions nearly always a separate system for 
Paris and the provinces,—and it is of the Paris School in particular 
that I must be understood as speaking in this sketch. 

That institution, situated as to its local habitation on the Place 
du Panthéon, a little way above the Sorbonne (of which it is legally 
a branch), and in the heart of the ‘ Quartier latin, was established 
by the law of 22 Ventose an XII (13th March, 1804), and organized, 
together with the other schools, in the course of the years XLII and 
XIV. It has on its books about eight hundred students in each year, 
qualifying for the degree of licentiate, which is equivalent to our call 
to the Bar, besides several hundred full-fledged licentiates, who aspire 
to the further degree of doctor. There are twenty-three professors 
holding chairs, and ten ‘ agrégés, as they are called, who are young 
professors belonging to the teaching staff of the School without 
having yet attained to the dignity of a chair. 

To be entered at the Ecole de droit, the student is required to 
produce (1) his birth certificate; (2) if he be a minor, a written 
authorisation to study law from his father; (3) the diploma of 
Bachelier és lettres—a degree corresponding as near as may be 
with the Pass B.A. of our Universities. In the case of a foreigner 
whose studies have not been pursued in France, he must produce 
diplomas or certificates from the academical authorities of the place 
where he has been educated. These documents are submitted to 
the Minister of Public Instruction, and if this official considers 
them satisfactory he issues what is called a ‘ certificat d’équivalence, 
armed with which instrument the foreign student can demand his 
enrolment at the Ecole de droit. 

Thus it will be seen that, instead of enjoying such liberty as 
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prevails in this country', the young Frenchman who desires to 
study law must necessarily have passed a certain examination of 
which the standard is the same throughout France; just as in 
Germany the young German cannot enter any university and study 
law, medicine, theology, or anything else unless he has passed the 
‘ Abiturientenexamen, which bears a very close resemblance to the 
French baccalauréat. 

The students at the Ecole may be divided into two principal 
classes, those who are studying for the first degree of Licencié en 
droit,—a grade which enables the holder to be inscribed at the 
Palace of Justice as an avocat*,—and those who, having obtained 
this degree. aspire to the further one of doctor. a distinction which 
gives additional prestige to the avocat. and which, in the severe 
competition of the present day, is becoming more and more desir- 
able. It is moreover essential to all those who desire to become 
agrégés and finally professors in one of the Schools of Law. 

The students of the first category must again be subdivided into 
three classes: those of the first year, those of the second, and those 
of the third or last. At the end of each year there is an examination 
on the curriculum of the year, and those alone who are successful in 
this examination are permitted to pass into the following category, 
i. e. to emerge from the ‘ premitére’ into the ‘ seconde année,’ and from 
the ‘seconde’ into the ‘ troisitme’ or ‘ dernitre année.’ 

There are four inscriptions in the academical year, which begins 
in November and ends in July; and until quite recently these 
inscriptions were necessarily taken at intervals of two months by 
the student in person, no proxies being allowed, and were supposed 
to prove that he was in residence and presumably attending lee- 
tures; much as the dinners at our Inns of Court are doubtless 
supposed to serve the same purpose. Latterly, however, a new 
regulation of the Minister of Public Instruction has permitted the 
student to take all four inscriptions cumulatively at the beginning 
of the year, a measure which has largely increased the number of 
students living in the provinces and not attending lectures, and 
which has by no means met with the approval of the authorities at 
the Paris faculty. 

' Tam of course aware that at our Inns of Court there is an entrance examination for 
any one who is not a member of some university ; but, as Mr. Sergeant Robinson remarks 
in his recently published reminiscences, he never heard of any one having been ploughed 
in it; and if he had, he should have expected that the next news he received of such a 
person would be dated from a lunatic asylum. 

2 Strictly speaking, the licencié en droit who comes to the Palace of Justice to have his 
diploma registered is only inscribed as a ‘ stagiaire.” The ‘ stage’ or probationary period 
lasts three years, at the end of which time only the stagiaire becomes an avocat and has 
a place in the law list. In reality, however, the only difference between the ‘ stagiaires’ 
and the avocats is that the former cannot be elected members of the ‘ Conseil de l’ordre 


des avocats,’ or vote in any such election, nor do they pay the tax levied on barristers 
(patente des avocats). 
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The curriculum for each of the three years is fixed and invariable, 
save for the constant additions to individual subjects necessitated 
by fresh legislation. 

That of the first year consists of the history of French law, 
criminal law, the first two books of the Civil Code, or the Code 
Napoléon as it was originally called, and the first two books 
of Justinian’s Institutes. The course for the second year com- 
prises the first half of the third book of the Civil Code, the rest of 
the Institutes of Justinian, civil procedure, and political economy. 
The third and last year is devoted to the remainder of the Civil 
Code, the Code of Commerce, administrative law, and private inter- 
national law. 

{Since this article was in type a ministerial decree has somewhat 
modified the system previously in force, by dividing the academical 
year into two semesters, and confining to one semester lectures on 
certain subjects of minor importance. Thus political economy is 
now placed in the first semester of the first year—-instead of in the 
second year as heretofore—and its place is taken in the second 
semester by constitutional law, a subject not hitherto required for 
the licentiate’s degree. The main features of the system remain, 
however, unchanged. | 

On each of these four subjects for each year there are three 
lectures a week, which begin the first week in November and con- 
tinue till the end of June; so that, allowing for the few days’ 
holiday at new year and a fortnight at Easter, there are about 
eighty lectures on each subject in the course of the academical year. 
Of these lectures, for each course of which with two exceptions ' 
there are special chairs, it is impossible to speak too highly. Paris, 
of course, attracts to itself the most brilliant men in the thirteen 
other Faculties of France, and the teaching staff of the Paris 
school comprises many of the most eminent legal writers and the 
most learned lawyers in Europe. The ease and fluency of French 
orators is proverbial. and it would be difficult to exaggerate the 
lucidity, precision, and eloquence of many of these iecturers. In- 
deed, the system of teaching law by lectures, mainly and not merely 
as an auxiliary, seems to have been carried in France to its highest 
pitch of perfection. Moreover, the advantages of a method by 
which the whole curriculum is divided into a certain number of 
parts, one year being devoted to an exhaustive treatment of sub- 
jects composing each part, are sufficiently obvious. The lecturer 
knows exactly what his hearers have learnt already, and what is 


' History of French law and private international law, which have only been compara- 
tively recently imported into the official programme, and have not yet been dignified 
by the creation of chairs. 
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to them, or to the great majority of them, entirely new ground. He 
is accordingly able to adjust his language and the general treatment 
of his subject to the average standard of his audience. and he is 
careful never to mention any legal term or institution with which 
they are presumably unacquainted without immediately explaining 
it. There is another great advantage. The student who comes to 
these lectures fresh from school without the most elementary 
notions of law begins in the first year’s course exactly where he 
should begin. He is taught first of all the general fundamental 
theories of law and jurisprudence, and gradually led step by step, 
in the course of the three years. through the entire legal labyrinth. 
The excellence of this plan is so manifest that it seems unnecessary 
to insist upon it; but let us compare this system for a moment with 
that of our Inns of Court. 

Here,.it almost seems as if there were no system at all. The 
audience is composed of students of all ages and standing. Some 
are in their first term, others on the eve of their final examination. 
With so heterogeneous an audience it is impossible for the lecturer 
to adapt himself to any particular standard. He does not know 
how much or how little his hearers have learnt, and the most 
abstruse legal phraseology falls from his lips without a word of 
explanation. The youth fresh from his university, with probably 
no knowledge of law at all, is precipitated at once im medias res, 
There is no gradual leading on from one thing to another, but a 
sudden plunge into the midst of an unknown science. No wonder 
that the attendance is comparatively small, in spite of the profound 
learning displayed by many of the lecturers and the intrinsic ex- 
cellence of their lectures. The utter absence of organization is fatal 
to their success. 

But to return to the Ecole de droit. The examinations at that 
institution take place at the end of each academical year, i. e. in the 
month of July, and are entirely rira rece. It is doubtless considered 
that one of the most important qualities of a barrister is that he 
should have plenty of presence of mind and a capacity for readily 
and clearly expressing himself. Candidates (in a gown and white 
bands) are examined four at a time, by a jury of three professors in 
their red robes and ermine hoods. I may mention in passing—as 
the point has been a good deal discussed in the recent controversy 
about competitive examinations and the value of examinations 
generally —that the examiner on a given subject is frequently the 
lecturer on that subject, and this is not considered to be in any way 
undesirable, but rather the contrary. as the professor can generally 
at once discover whether the candidate has attended lectures, and con- 
sequently form a prima facie opinion of his assiduity. The examina- 
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tion is divided into two parts, taken on two consecutive days, each 
part lasting an hour and a-half. At the conclusion of each part, the 
jury. as they are ealled, deliberate for about ten minutes, a little bell 
is rung, the official bulletin is brought out, and the result immedi- 
ately made known. There being three examiners, each has one 
vote, and the votes are recorded by means of different coloured balls 
signifying the degree of excellence or the reverse displayed by the 
candidate in the opinion of the examiners. Thus the maximum is 
three white balls, to which is generally appended the honourable 
mention *éloge;’ then come the red and white balls, red balls, red 
and black, and finally black balls, these latter having their usual 
disagreeable attribute. The colour of the balls obtained at pre- 
vious examinations has often considerable influence on the decision 
of the jury in subsequent ones, and when the verdict is doubtful 
a good ‘dossier’ will frequently turn the scale in favour of the 
candidate. 

The examinations for the degree of doctor are three in number, 
with the addition of a thesis—formerly written in Latin but now 
in French—publicly maintained. About two years or two years 
and a-half beyond the three years for the licentiate’s degree, must 
be reckoned for the attainment of this grade. the highest conferred 
by the Faculty. 

The first examination is entirely on Roman law, the whole range 
of the Corprs jrris, with particular attention to certain texts of the 
Code or Digest periodically settled in advance. The second is 
devoted to the Civil Code, with one interrogation on the laws of 
the ancien régime (droit coutumier, apon which there is a course of 
lectures) swept away for the most part by the Revolution, but 
of course historically most important to a proper comprehension of 
the Napoleonic Codes. The third examination is divided into 
three parts, of which one is necessarily Constitutional Law, and the 
two others may be chosen by the candidates from the whole range 
of subjects—not necessarily purely legal, as for instance Political 
Economy—upon which lectures are given at the Ecole. There are 
four examiners at these examinations, instead of three as for the 
licentiate’s degree. The thesis must contain two essays, one upon 
any branch of Roman law, and the other upon any branch of 
French law. When printed copies are distributed to the four 
professors who are to compose the jury, and when the final 
examination takes place, these gentlemen select in turn any passage 
of a controversial nature and argue against the view taken by the 
candidate, in order to see if he is thoroughly conversant with the 
various objections possible. 

The student who has passed all six examinations and successfully 
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maintained his thesis is entitled to the diploma of doctor, and few 
persons who have been present at these doctorate examinations 
will be inclined to think that he gets it too easily. 

The entire cost of the course for the licentiate’s degree—qualify- 
ing, it will be remembered, for a call to the Bar—is a little under 
nine hundred franes, or £'36, about a quarter of the cost in England. 
But it must not be forgotten that there can be no comparison 
of the bare class-rooms and small overcrowded library of the Ecole 
de droit with the grand halls, rich in oak carving and stained-glass 
windows, and the magnificent libraries of our Inns of Court.—a 
magnificence, it must he owned, which is unfortunately not incoim- 
patible with startling deficiencies in continental literature. 

It will be noticed that the legal training at the French Schools 
of Law is precisely the same for all the students, no matter for 
what branch of the legal profession they may be ultimately 
destined. This is all the more curious, as the legal profession in 
France is subdivided into many more branches than in England. 
In France there are no less than four! distinet classes—the avoecats, 
the avouds, the agrécs, and the notaries. The avocat corresponds, 
roughly speaking, to our barrister, although nearly all the con- 
veyancing part of a counsel's work in this country is performed in 
France by the notaries, whose special province it is to draw wills, 
marriage-settlements, deeds of gift, sale, and the like. The avouds 
and agréc’s perform the litigious part of the work of our solicitors, 
the former before the civil, the latter before the commercial 
tribunals. Notwithstanding the diversity of their future functions, 
all students of law in France go first of all through the same 
training and imbibe from the universal alma mater of all branches 
of the profession their earliest instruction in the fundamental prin- 
ciples of law and jurisprudence. 

An article on the French Schools of Law would be incomplete 
without some mention of the peculiar relation in which these insti- 
tutions stand to the legal tribunals of the country. There is in 
France a standing conflict on innumerable points of law between 
the courts and the schools, between what is called doctrine and 
jurisprudence’, and in most of these controversies it is the schools 
which triumph in the end. The Court of Cassation—the supreme 
tribunal of the country—has many times within the century 


 T have not included the huissiers, whose special attribute is the service of writs, exe- 
cutions and the like, for they are scarcely considered on a par with the other branches of 
the profession, although many of them are first-rate lawyers ; in Paris nearly all licenti- 
ates, and some even doctors of law. 

? This word has a different signification in France to its ordinary acceptation here. 
In the former country it means the decisions of the courts, as a whole, on disputed points 
of law. 
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entirely altered its view of the law. That is to say, after deciding 
systematically for a number of years that a certain article meant 
one thing, it now decides that it means something totally different’, 
and these changes have aimost always been due to the emphatic 
and oft-renewed protests of the Schools of Law, which never hesitate 
to boldly declare that the courts are wrong when such is their 
opinion. It need hardly be pointed out how widely different this 
is from what we are accustomed to in this country, where a writer 
who ventures to differ from a judge adopts in deprecation of his 
temerity an almost servile tone of humility *. 

Nor are the reasons for this difference far to seek. The judges in 
England are generally the most eminent lawyers of the day, men 
who have risen by their talents to be leaders of the Bar and who 
have ultimately been raised to the Bench as a fitting reward for 
their merits. In France it is far otherwise. The judges there are 
often nominated by the Government of the hour for purely political 
reasons, and except in the highest Courts are generally very far 
from being the best lawyers obtainable. They are frequently much 
younger men than the barristers who address them, for the salaries 
are very low and a man of talent can earn far more money and 
gain much greater renown at the Bar than on the Bench. Indeed 
it is sometimes said that in the provinces the Bench is mainly 
recruited from among the men who have failed to distinguish them- 
selves at the Bar. Until these conditions are understood nothing 
is more curious to an English lawyer than the small respect 
habitually entertained by French barristers for the judges they 
address; and under these circumstances it is hardly surprising 
that the Schools of Law, within the precincts of which are to be 
found most of the greatest lawyers in the country, should not 
hesitate to speak their minds when they consider that the decisions 
of the Courts are wrong. 

There is yet another reason why this standing controversy between 
theory and practice, which is so marked a feature of French law, 
should be practically unknown here. We have in England scarcely 
any theory, as opposed to practice, at all. Though there may be 

! To take one example out of several ; in France, as is well known, a certain proportion 
of a man’s property is reserved by law to his children (Civil Code, art. 913). But a man’s 


children are not bound to accept his succession ; they may renounce it (Civil Code, art. 
778). Now although it has always been admitted that a child who renounced the suc- 
cession could not claim any share of this reserve fund, yet article g24 of the Civil Code 
has given rise to a celebraved controversy as to whether a child who had been advanced 
by his father during the latter's lifetime could retain this advancement, even though it 
should exceed in amount the sum which the ancestor had a right to dispose of, having 
regard to the number of his children. For many years the Court of Cassation decided 
that he had this right of retention. But the Schools of Law, with M. Demolombe at their 
head, have at length induced the Supreme Court to alter its opinion, and the contrary 
view is at present law, 
* [Of late years there are signs of change in this respect.—Eb. ] 
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occasionally differences of opinion between judges and writers as 
to the correct interpretation of a particular clause or section of a 
statute, by far the greater part of our law is and remains what the 
Courts have declared it to be. * The life and soul of English law,’ 
as Mr. Freeman! tersely puts it, ‘has ever been precedent. Con- 
sequently it would be in the highest degree fatuous for any man or 
body of men to attempt to show that a precedent long established 
and acted upon by the Courts was wrong. 

In French law, on the other hand, precedent has little or no 
place. The letter and spirit of the codes is alone important. That 
is always open to new interpretations, and those which have 
previously been placed upon it in no wise fetter, at any rate in 
theory, the decision of any Court called upon to deal with the 
point anew*. Article 5 of the Civil Code gives expression to its 
deeply-rooted hatred of the tyranny of precedent in the following 
enactment :—‘ I] est défendu aux juges de prononcer par voie de 
disposition générale et réglementaire sur les causes qui leur sont 
soumises. And the French Schools of Law, with their elaborate 
subtleties of doctrine, unceasing controversies, and ever-new legal 
discoveries of all kinds, are little likely ever to allow this principle 
to become a dead letter. 

Matcorm M*ILwraltu. 


' The Growth of the English Constitution, p. 85. 

* The only theoretical exception to this principle is that when two different Courts of 
Appeal have decided a case in opposition to the practice of the Court of Cassation, and the 
latter has quashed (‘ cassé,’ hence the name) their decisions as being contrary to law, 
the third Court of Appeal, to which the case is referred by the Supreme Court, is obliged 
to decide in conformity with the judgment of the latter. In practice, the decisions of the 
Court of Cassation do no doubt establish precedents upon which the minor courts usually 
act, for, as shown above, in the event of a conflict between the Courts of Appeal and the 
Supreme Court the latter necessarily triumphs in the end. But nevertheless these con- 
flicts have frequently happened, and have often ultimately led to a change in the 
‘ jurisprudence ’ of the Supreme Court. And that is what is meant by saying that prece- 
dents, even of the Court of Cassation, do not in law bind the inferior tribunals. 
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THE TRUSTEE ACT, 1888. 


‘ -- are, said the late Lord St. Leonards, ‘few social 

questions of more importance than the relation between 
trustees and their ces/is gue (rust. Property could not be enjoyed 
in the way in which we, husband and wife, parents and children, 
succeed to it, unless men could be prevailed upon to assume the 
office and undertake the duty of trustees.’ 

True as these words were at the time they were written, they 
are, if possible, to-day doubly so. Year by year the amount in- 
vested in the names of trustees in the funds and other securities 
vastly increases. This fact was clearly brought out and forcibly 
put by Mr. Cozens Hardy, Q.C., in his recent speech in the House 
of Commons in support of the second reading of ‘ The Trust Invest- 
ment Bill.” Seeing then that so large a portion of the wealth of 
the country is thus necessarily under our present social system, in 
the hands and under the control of trustees, it is clearly a matter 
of public interest that responsible men should be induced to under- 
take the office of trustee. The duties of a trusteeship are almost 
invariably undertaken out of pure friendship, and it certainly does 
not appear to be too much to expect that the law should not make 
those duties so arduous as to deter men of position from entering 
upon them. Courts of Equity, exercising their paternal jurisdiction 
over the creature of their creation, have by a long and almost un- 
broken course of decisions rendered the position of a trustee so 
onerous, and surrounded it by so many pitfalls, that it is with 
difficulty responsible persons can be induced to answer the call of 
friendship, and accept the office with all its attendant duties and 
liabilities. So long as a trustee acts honestly and to the best of 
his ability, legal ingenuity ought not to be exercised for the purpose 
of finding reasons for fixing him with liability '. 

If the office of trustee cease to be one of pure friendship, then 
two courses appear to be open: 

1. A public trustee may be appointed, either in the shape of « 
state official, or of a public company. 
2. The office of trustee may become a paid one. 

With the object of giving legislative sanction to the first of 
these courses, there are at present no less than three bills before 
Parliament. 

The Lord Chancellor has brought in a bill for the purpose of 


' See judgment of Jessel M.R. in Speight v. Gaunt, L. R. 22 Ch. D. 746. 
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appointing a ‘ Publie Trustee.’ Lord Herschell also supports this 
course, so there appears to be every probability that the bill will 
at no distant date pass into law. A bill with the same object has 
been introduced in the House of Commons by Sir Albert Rollitt, 
Mr. Warmington, Q.C., and other members of widely divergent 
political views. The two bills are very similar in their provisions, 
and as there is very little doubt that if either pass into law it will 
be the measure brought in by the Government, we will briefly 
point out its main provisions. It proposes to establish the office 
of Public Trustee, who shall be a corporation under that name, with 
perpetual succession and an official seal, having power to hold land 
without license in mortmain, and may sue and be sued under the 
above name like any other Corporation sole’. 

The appointment of the Public Trustee is to be purely voluntary 
on the part of the settlor or testator. He may be appointed either 
as an original or as a new trustee in the same cases and in the 
same manner as if he were a person and not a corporation, with 
this addition, that though the trustees originally appointed were 
two or more, the Public Trustee may be appointed sole trustee. 
Power is also given to the Court to grant to him Probate of a Will 
or Letters of Administration. The Consolidated Fund is made 
liable for the fraud of the Public Trustee or any official employed 
by him, and also for any liability in cases and under circumstances 
to be specified in rules to be made under the Act. The appoint- 
ment is to be in the gift of the Treasury, subject to the approval of 
the Lord Chancellor. A scale of fees, ‘by way of commission or 
otherwise,’ is to be issued and charged. Any person aggrieved 
by any act or omission of the Public Trustee in relation to any 
trust may apply in Chambers to a Judge of the Chancery Divi- 
sion, and his decision shall be conclusively binding on all persons 
interested in the trust. 

All past experience points to the fact that officialism is always 
attended by great expense, red tapeism, and unnecessary delay; it 
is therefore thought that if this or any similar bill pass into law 
its provisions will not be largely taken advantage of. Again, the 
bill does net require the holder of the office to have any special 
qualification for the post, and the great probability is that if such 
an office were created, some military or naval officer on half-pay 
would be appointed to it. In addition to these objections it must 
be remembered that a settlor or testator usually selects his trustees 
and executors either frora his own relatives or from tried and 
trusted friends. And this he does because he desires that they 
should exercise a personal care and oversight not only over his 

1 See section 1. 
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property, but also over his wife and children, and that in many 
cases they should stand ‘x /oco parentis to them. This personal, 
and by no means unimportant element in the duties of trustees, 
could clearly never be fulfilled by a public official. 

Another scheme supported by eminent authorities is that the 
duties of trustees should be undertaken by public companies. An 
attempt was made in the recent case of Bi//ing v. Brogden to 
induce the Court to accept such a company as trustee. The Court, 
however, declined to appoint the company as a company, but 
eventually the Chairman, Vice-Chairman, and Manager undertook 
the trust personally, they, presumably, being indemnified by the 
company. Lord Hobhouse has, a second time, brought in a bill for 
the purpose of enabling public companies to undertake the duties 
of trustees. The considerations already urged against the appoint- 
ment of a Public Trustee apply equally to the creation of Public 
Trust Companies, and in addition the following weighty objection 
suggests itself. In the interests of the trust estate and of the 
beneficiaries the duty of the directors of such a company clearly 
would be to manage the trust estate at as small a cost as possible, 
and to fully administer it with the utmost promptness. On the 
other hand their duty to the shareholders would be to make large 
dividends, and for that purpose there would be a great temptation 
to increase the expenses and to keep the estate in hand as long as 
possible. The time when the lion and the lamb shall lie down 
together, being to all appearance yet far off, it is not difficult to 
divine which set of duties, in case of conflict, would go to the wall. 

The office of trustee may cease to be a voluntary one, and 
remuneration by commission or otherwise may be allowed to 
trustees. In one at least of the Australian colonies this method is 
adopted. The writer recently distributed amongst English bene- 
ticiaries the estate of a testator who, at the time of his death, was 
domiciled in Melbourne. The executors in that case were entitled 
to and deducted a s/a/ufory commission of two and a half per cent. from 
the amount distributed. For the present, at any rate, public opinion 
in this country seems to be adverse to the idea of paid trustees. 
Once let the office become a paid one and a class of professional 
trustees will inevitably arise ; ‘for where the carcase is, there will 
the eagles be gathered together. The history of the working of the 
Bankruptey Act, 1869, furnishes ample proof that this would be the 
ease. That Act in its design and main provisions was undoubtedly 
sound and advantageous to the general body of creditors. It, how- 
ever, brought into existence the professional trustee, who ruined its 
working, plundered estates, and brought diseredit upon our whole 
system of Bankruptcy law and administration. Under the Act of 
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1869 the fitness of a candidate for the oftice of trustee in Bank- 
ruptey or under a liquidation by arrangement was undeniable if 
he could only say that he had himself on one or more occasions 
passed through the Bankruptcy Court; and if he could add that 
a disastrous fire had occurred upon his premises, bold indeed would 
have been the man who would dispute his claims. 

In making these remarks it is not intended to cast a slur on the 
many honourable men who fairly and honestly endeavoured to 
work the Act: but it is a matter of common knowledge that on the 
Bankruptey Act, 1883, coming into force, many of the professional 
trustee class left their country ‘for their country’s good. It would 
be little less than a public calamity if by any legislation such a 
class were again created. 

The office of trustee is at present and has been in the past, one of 
pure friendship, and it does seem for the public advantage that it 
should continue to be so. Although the office of trustee has been a 
purely voluntary one, the rules of Equity relating to trustees have 
undoubtedly been most harsh; and recent decisions have extended 
them so much that the legislature has at length been compelled to 
step in. 

By the Trustee Act, 1888, some of the hardships and inconve- 
niences to which trustees have been subjected have been either 
removed or mitigated. This Act is likely to be of a far-reaching 
character, and it is proposed in the present article to deal with it 
section by section, pointing out briefly the mischief aimed at. and 
the remedy provided. 

Section 1 sets out the title and extent of the Act and detines the 
term ‘Trustee,’ which is to include not only express ¢rus/ees, but also 
trustees by construction or operation of law and executors or 
administrators. 

The Act applies as well to trusts created by instruments executed 
before as to trusts created after its passing. Nothing contained in 
the Act shall authorise any person to do anything which he is in 
express terms forbidden to do; or to omit to do anything which he 
is in express terms directed to do by the instrument creating the 
trust (Section 12). 

Section 2. (Sub-section 1). The legislature has not left us in doubt 
as to the mischief aimed at by this sub-section. In the memoran- 
dum attached to the Bill it is stated that ‘Section 2 proposes to 
enable trustees to receive consideration money, payable to them 
under a deed in the same way as persons who are not trustees.’ 
Prior to the Conveyancing and Law of Property Act, 1881, a pur- 
chaser could insist on the vendor being present at the completion 
of a purchase to receive the purchase money himself, or that he 
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should authorise, in writing. an agent to receive it on his behalf. 
This rule, established by /iaey v. Chaplin (2 De J. & L. 468), 
received the approval of and was followed by the Court of Appeal 
in Lr parte Swinbanks (11 Ch. Div. 525). 

This rule, if insisted on, would, in may instances, have caused 
great and unnecessary inconvenience. A custom, therefore, arose 
to pay the purchase money to the vendor's solicitor on his produc- 
ing the conveyance executed by the vendor, with the receipt for 
the consideration money endorsed thereon and duly signed. This 
convenient and reasonable practice was generally adopted, at any 
rate, by solicitors in the North of England, and received legislative 
sanction by section 56 of the Conveyancing and Law of Property 
Act, 1881. Almost immediately after the passing of this Act the 
question arose whether trustees were justiied in adopting this 
practice, sanctioned as it was by the legislature as reasonable and 
prudent for ordinary men of business. In the case of la re Bellamy 
aud Metropolitan Board of Works (24 Ch. Div. 387) the purchasers 
reyuired the vendors—trustees with power to sell and give receipts 
—to attend the completion, to personally receive the purchase 
money, or to athorise the purchasers to pay it into a bank to the 
joiut aceonnt ef the vendors. The vendors, on the other hand, 
insisted on the payment veing made to their solicitor on his pro- 
ducing the deed of conveyance duly executed. In this contention 
the vendors were upheld by Kay J. and Baggallay L.J., who both 
held that section 56 of the Conveyancing and Law of Property Act, 
1881, applied. The majority, howeve:, of the Court of Appeal 
(Cotton and Bowen L.JJ.) heid that the purchasers’ contention was 
well founded. The principle spon which the majority based their 
decision is clear. They do not say that section 56 can in no case 
epply to trustee vendors, ut that ‘it applies only to the case of a 
trustee, who would be right in au. sorising his solicitor to receive 
the purchase money upon a written directivz ... A solicitor 
is not employed io receive the purchase money except in the case of 
moral nucessity 

By the sub-section under consideration the difticulty arising from 
the above decision is removed. and a trustee verdor can now avail 
himself of sectwm 56 cé the Conveyancing am! Law of Property 
Act, 1881, without being chargeable for breach of trust in appoint- 
ing a solicitor to be his agent to ree*ive the purchase money. A 
trustee is still liable, however, ‘1f-he permit the money, &e., to 
remain in the hands or under the contro! of the seiicitor appointed, 
for a period longer than is reasonably necessary to enable such 
solicitor to pay or transfer the same to the trustees. A question 

* Bowen }. J., p. 403 
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arose under the 56th section whether avy solicitor producing the 
deed could receive the purchase money, or only the solicitor acting 
for the vendor. This doubt is now set at rest by Day v. Woolwich 
Lquitable Building Society (40 Ch. Div. 491). Tn that case North J. 
held that the section must be construed strictly, and practically 
laid down the following rules :— 

1. The solicitor referred to in the section must, in order to dis- 
charge a person paying him, le acting for the person sought to be 
charged. 

2. There must be an acfval production of the deed, and the fact 
that the solicitor has the deed in his office is insufficient. 

3. The solicitor must produce the deed personally, and a produc- 
tion thereof by his clerk is not enough, nor is he able to give a 
valid discharge. 

The decision of /a re Bellamy was followed and extended 
in the case of Ju re Flower and Metropolitan Board of Works (27 
Ch. Div. 592). In that case the purchasers required all the vendors, 
trustees with power of sale, to be present at the completion, or to 
give a direction in writing for the money to be paid into some 
bank to their joint account. Some of the trustees lived at a 
distance, and it was proposed that payment should be made to one 
of their number on his producing a receipt signed by, and a direc- 
tion from his co-trustees to pay him. Kay J. held the requisition 
a valid one. On page 598 his lordship is reported to have said, ‘I 
therefore hold that the purchasers have a right to insist that the 
trustees shall either all meet in a room, so that they can pay the 
money down on a table in their presence, or that the trustees 
should name a bank where they can pay the money to their joint 
account as they have proposed to do.’ This decision is not atlected 
by the section under consideration, and it is, therefore, st:ll binding 
law. A learned writer has raised the query whether ‘a solicitor- 
trustee employed by his co-trustees as solicitor to the trust comes 
within the provisions of this section’. The statute, being a 
remedial one, would receive a liberal interpretation, and there does 
not appear to be any reason, either from the wording of the Act or 
on principle, why a solicitor acting in the matter, who is also a 
trustee, should be put in a worse position than he who is not a 
trustee. Probably, however, if the question came before certain of 
the judges, to whom nothing more marvellous can be presented 
than an intact estate with a solicitor trustee, the opposite view 
might be taken. Until the point is actually decided purchasers 
would be well advised to act upon the decision of Ja re Flower in 
the case of solicitor trustees, as well as non-professional trustees. 


See Solicitors’ Journal, 19th January, 1889. 
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A further point suggests itself on the wording of the section. The 
words are, ‘It shall be lawful for a trustee /o appoint a solicitor to 
be his agent to receive and give a discharge for any money, &c., by 
permitting svcd solicitor to have the custody of, and produce a deed 
containing any such receipt as is referred to in the 56th section of 
the Conveyancing and Law of Property Act, 1881. 

Quaere, Is the mere fact of the solicitor producing the deed con- 
taining the receipt for the consideration money signed by the 
trustees, conclusive evidence of the fact that the solicitor has been 
appointed agent to receive the money; or ought the purchaser to 
require some further evidence ? 

Sui-section 2 was not contained in the Bill as originally 
introduced in the House of Lords by Lord Herschell. It introduces 
a useful provision by which trustees may appoint a banker or 
solicitor to be an agent to receive moneys under a policy of insur- 
ance by permitting «ch banker or solicitor to have the custody of, 
and to produce such policy of insurance with a receipt signed by 
the trustees. Most of the observations made upon sub-section | 
apply to this sub-section. 

Sub-section 3 provides that the section shall apply only where the 
money, &e., is to be received af/er the passing of the Act. 

Section 3. By this section one of the most unnecessary and un- 
reasonable pitfalls by which a trustee was surrounded has been 
removed. 

In case after case since / parle Be/chier (Amb. 218), it has been 
laid down that a trustee fulfils his duty if he follows the ordinary 
course of business adopted by a prudent man. So many exceptions 
to this common-sense rule have, however, been created by judicial 
acumen as to render it of very little use as a guide in actual 
practice. One of these exceptions was that a trustee must not sell 
trust property under depreciatory conditions of sale. Any condition 
which the Court might consider unnecessary in the actual state of 
the title of the trust property appears to have been regarded as a 
depreciatory condition. How then does this exception agree with 
the doctrine laid down in ‘x parte Belchier? It is a matter of 
common knowledge that every town of importance possesses its law 
society. One of the first steps usually taken after the formation of 
such a society is to lay instructions before some conveyancing 
counsel of eminence to prepare common form conditions of sale for 
the use of the society. These conditions are invariably of a wide 
and comprehensive character. They are printed for the use of the 
members, and are used by them at all sales by auction within the 
district. If a solicitor from a distance happens to have a sale 
within the district it is customary to apply for permission to use 
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the common form conditions of sale of the local society, which 
permission, it is hardly necessary to say, is never refused. Prior, 
however. to the section under consideration coming into law these 
common form conditions would have been absolutely unsafe for a 
trustee to adopt, although perfectly safe for ordinary prudent 
business men. If a trustee used them he laid himself open, not 
only to the ordinary action for breach of trust, but both the cestui 
que trust and purchaser could impeach the sale and render it of no 
effect, as follows :— 

(a) The cestuis que trust, or any one of their number, however 
small his interest, might before completion institute an action for 
the purpose of restraining the purchaser, however innocent, from 
completing his purchase, and this too whether the conditions had 
or had not produced the effect upon the sale which they were 
deemed to be calculated to produce. (Dauce v. Goldingham, 
8 Ch. go2.) 

(4) The sale might after completion be impeached by the ces/uis 
que trust. This, at any rate, would appear to be: the case if the 
purchaser had notice of the breach of trust in selling under depre- 
ciatory conditions 4efore completion (Rede v. Okes, 34 L.J., Ch. 
145). 

(c) The purchaser might object to the title on the ground that 
the property was sold under depreciatory conditions, and refuse to 
complete. This objection was held to be valid, and to constitute a 
good defence to an action for specific ,performance brought by 
trustees against a purchaser (Dunn v. Flood, 28 Ch. Div. 586). 

The draftsman evidently had these three classes of cases in view 
when he framed section 3. Sub-section 1, whilst not entirely 
abolishing rule a, mitigates it to a very large extent. Cestuis que 
trust who may desire to restrain a sale on the ground of depre- 
ciatory conditions must now show, not only that the conditions 
were in fact depreciatory, but further (hat the consideration for the 
sale was thereby rendered inadequate. It will thus be seen that care is 
still necessary in framing conditions on a sale by trustees that no 
unnecessary condition be inserted, as otherwise a dissatisfied 
beneficiary might cause a great deal of trouble and expense by 
alleging that the purchase price was inadequate. To determine 
what effect common form conditions, which are now rarely if ever 
read at a sale, had upon the price would be a difficult question to 
solve. 

Sub-section 2 practically does away with rule 4, as after comple- 
tion a sale of trust property cannot be impeached by cestuis que 
‘rust on the ground that any of the conditions, subject to which 
the sale was made, may have been unnecessarily depreciatory, w/es« 
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it shall appear that the purchaser was acting ia collusion with the trustee 
al the time the contract for sale was made, 

Sub-section 3 was, according to the memorandum annexed to the 
Bill, intended to deal specifically with the decision in Dunn v. Flood. 
This was an action brought by trustees to enforce specific perform- 
ance of a contract for the sale of land to the defendant. The 
defendant resisted a decree on the ground that the sale was made 
under depreciatory conditions. The conditions objected to were: 

(1) That the title should commence with the conveyance to the 
testator ten years before. 

(2) That every recital in any abstracted document should be 
conclusive evidence of the fact stated. 

(3) That the lots were sold ‘subject to the existing tenancies, 
restrictive covenants, and all easements and quit-rents (if any), 
affecting the same.’ 

Similar conditions to these on a sale by an absolute owner are of 
every-day occurrence, and their insertion would afford no defence 
whatever to an action against the purchaser for specific performance. 
Baggallay LJ. in his judgment says :— It was argued that it was 
usual for absolute owners of land to insert a condition such as this 
(referring to No. 3); that may be so, but it does not follow that 
trustees ought to do so; it only shows the pitfalls by which trustees 
are surrounded. As counsel for the defendants were not called 
upon in the Court of Appeal, no decided opinion was expressed on 
conditions 1 and 2; but Baggallay L.J. considered that under the 
circumstances of the case the trustees had not gone beyond what 
might fairly be done. Condition 3 was, however, the one principally 
objected to, as none of the circumstances provided against by the 
condition in fact existed. This is one of the most common of 
common form conditions, and is to be found in the printed forms of 
almost every law society. It must, however, be noted that in the 
present case the usual condition for compensation was omitted. 
Bowen L.J., referring to this condition, says:—‘ Would a prudent 
vendor who wished to sell at a fair price insert such a condition as 
this? It appears to me to be full of warnings and cautions which, 
although in some special cases it may be proper to insert them, yet 
amounted in the present instance to a suggestion of traps and 
pitfalls where none really existed.’ The Court unanimously came 
to the conclusion that such a condition was depreciatory, and 
consequently the contract for sale was a breach of trust and could 
not be specifically enforced. This defence is now absolutely taken 
away from a purchaser, but as a gui/ pro quo the section gives him 
a title which will be found to be practically unimpeachable, unless he 
is guilty of fraud and collusion with the trustees. The section does 
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not take away the right of action by the cestuis que trust against 
the trustees for breach of trust. It is, however, thought that great 
difficulty would be found in induging a court to give damages 
against trustees for inserting depreciatory conditions of sale in tace 
of this section. The memorandum to the Pill clearly states the inten- 
tion of the section to be ‘ to enable trustees to sell under conditions 
of sale similar to those used by vendors not trustees. and to prevent 
such cases as Lunn v. Flood happening in the future.’ The ratio 
decidendi in the whole of the cases has been, that to sell under 
depreciatory conditions is a breach of trust; but as the section 
practically overrules that doctrine, it would appear that so long as 
the conditions used are similar to those generally used by absolute 
owners of ordinary prudence, no breach of trust will be committed. 

The section only applies to sales made after the passing of the 
Act. 

Section 4, perhaps the most important in the whole Act, deals 
with loans by trustees, and lays down clearly and distinctly to 
what extent a trustee may lend on mortgage of realty, and also 
defines the duties and qualifications of the valuer employed by the 
trustees, and how far they may safely act upon his report. 

The general, though not inflexible, rule was that trustees might 
lend on freehold agricultural land two-thirds of its value, but on 
houses only one-half, as they were of a fluctuating value and were 
subject to deterioration '. An ordinary prudent business man, about 
to advance money on mortgage, would consider that he had done 
al] that caution required of him when he had obtained a satisfactory 
report as to the value of the proposed security from a competent 
surveyor. Trustees have, however, learnt from bitter experience 
that equity judges have views of their own regarding the selection 
and duties of the valuer. These views are embodied in a series 
of judgments in actions against trustees in each of which innocent 
trustees, acting under competent advice, and to the best of their 
ability in accordance with the ordinary course of business adopted 
by prudent men, have been put to great anxiety, trouble, and 
expense, and in some cases have been actually ruined thereby. 

The following rules embody the result of the various decisions :— 

Rule a. The valuer must be selected by the intending mortgagees, 
and not by their solicitors. If, as is frequently the case, a solicitor 
be asked to name a valuer, his duty ends with submitting a name 
or names, and giving the trustees all the information he has to 
guide their choice, but the choice must be made by them (fry v. 
Tapson, 28 Ch. D. 268). 

(4) The valuer must be independent, and not employed by the 


* Stickney v. Sewell, 1 My. & Cr. g. 











60 The Law Quarterly Review. (No. XXT. 


intending mortgagor (/vy v. Zapson ; lugle v. Partridge, 34 Beavan, 
411). 

(c) The valuer selected must be one possessed of local knowledge 
of the district in which the proposed security is situate (Budge v. 
Gummow, L. R. 7 Ch. 719; Fry v. Tapson, supra). 

(7) Trustees cannot in safety rely upon the bare report of a 
valuer that the security is sufficient for a given sum. It is the 
valuer’s duty to furnish such data as will enable trustees, acting as 
ordinary prudent men, to judge of the sufficiency of the security 
offered. The trustees must bring their own minds to bear upon 
the details of the valuation, and form an opinion for themselves 
(Learoyd vy. Whiteley, 12 App. Cas. 727). 

(e) Generally the lowest margins which in ordinary cases a 
trustee ought to accept are, in the case of ordinary agricultural 
land, one-third of its value, and, in eases where the subject of the 
security derives its value from buildings erected on the land or its 
use for trade purposes, the margin ought not to be less than one- 
half (Learoyd v. Whiteley; Fry v. Tapson, supra ; Godfrey v. Faulkner, 
23 Ch. D. 483). 

(7) The valuer ought also to be informed that he is making 
a valuation for trustees intending to advance trust moneys on his 
report (Learoyd v. Whiteley). 

(vy) The land, independent of the particular trade carried on 
upon it, must be sufficient to secure the sum advanced (Learoyd v. 
Whiteley). 

The present section makes sweeping inroads upon some of these 
rules, whilst leaving others untouched. It is now enacted that 
no trustee ‘shall be chargeable with breach of trust by reason on/y 
of the proportion borne by the amount of the Joan to the value of 
such property at the time when the loan was made, provided that 
it shall appear to the Court that in making such loan the trustee 
was acting upon a report as to the value of the property made bya 
person whom the trustee reasonably believed to be an able practical 
surveyor or valuer, instructed and employed independently of any 
owner of the property, whether such surveyor or valuer carried on 
business in the locality where the property is situate or elsewhere, 
and that the amount of the loan does not exceed two equal third 
parts of the value of the property as stated in such report, and that 
the loan was made under the advice of such surveyor or valuer 
expressed in such report. And this section shall apply to a loan 
upon any property of any tenure, whether agricultural. or house, 
or other property, on which the trustee can lawfully lend.’ 

It would thus seem that the section in no wise alters rules a, 4, 7, 
and g. and these must still be observed by trustees in advancing 
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trust funds on mortgage securities. Rule ¢ is absolutely done 
away with, and there is now no necessity to employ a surveyor 
carrying on business in the neighbourhood in which the property 
is situated, provided that in other respects the trustee had reason- 
able grounds for believing him to be an able practical surveyor or 
valuer. 

Rule ¢ is modified so that trustees may now lend two-thirds of 
the value not only on agricultural land, but also on house or other 
property on which the trustees can lawfully lend. The following 
passage in the memorandum to the Bill clearly shows the views of 
its promoters on this point. 

‘Recent experience proves that the value of house property 
fluctuates no more than the value of land. Insurance and other 
companies, who are amongst the most prudent investors, freely lend 
two-thirds of the value of house property, and if trustees cannot do 
so, they are unable to invest their trust funds on mortgage of 
house property. The range of investments available for trustees is 
now so limited, and the rate of interest of most of the available 
securities so small, that it is very important for them and for their 
cestuis que trust not to be excluded from this class of security.’ 

Rule d is considerably modified. All that is now required is 
that the valuer should state ix /is report the value of the property 
proposed to be mortgaged, and that he should also express f/erein 
his advice as to what amount can safely be advanced. 

Providing that the valuer advises it ix /is report a trustee may 
then safely lend to the extent of two-thirds of the value stated in 
such report. It does not appear to be now necessary for the 
trustees to form an independent judgment on data furnished by 
the surveyor or valuer. It must. however, be remembered that 
this section only applies to valuations of property on which the 
trustees can lawfully lend. A trustee cannot now, any more than 
before, by means of a valuer’s report, protect himself from liability 
in respect of speculative investments; e.g. in Learoyd v. Whiteley, 
trustees, on the report of a competent surveyor, honestly and in 
good faith lent on the security of a brickfield. This although 
a real security, so far as the land itself was concerned, yet depended 
for its value on the trade carried on there, and therefore came 
within rule g, which, it is conceived, is still binding. As, no doubt, 
judicial ingenuity will exercise itself to evade the spirit, if not the 
letter of this section, trustees and their advisers must be careful to 
see that its provisions are complied with to the letter. 

Sub-section 2 permits trustees. in lending on leasehold security, 
to dispense, either wholly or partially. with the production or 
investigation of the lessor’s title. 

By the Vendor and Purchaser Act, 1874 (ss. 2 & 3), a trustee 
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might purchase leaseholds without investigating the lessor’s title 
to the freehold. By the Conveyancing and Law of Property Act, 
1881 (ss. 3 & 66), a trustee might purchase property held on an 
underlease without investigating the title to the /easehold reversion. 
The present section extends these provisions both in case of a 
freehold or a leasehold reversion to mor/gages of leaseholds '. 

Sub-section 3 enables trustees, on the purchase of any property, 
or in lending money on the security of any property, under an 
open contract to accept less than a forty years’ title. A common 
furm clause to this effect has usually been inserted in wills and 
settlements, and it is thought that conveyancers will be well 
advised in still inserting it, as the final words of the sub-section 
appear to rob it of any value it might otherwise have had. To 
exonerate trustees from a charge of breach of trust, the title must 
be such as, in the opinion of the Court, a person acting with 
prudence and caution would have accepted. What a prudent and 
cautious man would do under certain circumstances is so extremely 
problematic that trustees will do well not to place too great 
reliance on this sub-section. 

There was in the bill, as originally introduced by Lord Her- 
schell, a clause providing ‘that it should be lawful for a trustee to 
employ and pay any duly qualified agent or agents to transact any 
business or do any act which might be required by the nature of 
the trusts notwithstanding that the trustee might be capable of 
transacting the same in person.’ 

This clause was struck out during the passage of the bill through 
Parliament, as it probably went a little too far and would have led 
trustees to delegate their duties to an extent prejudicial to the 
interests of the cestuis que (rust. Even if the clause had not been 
passed in its entirety, a provision might well have been inserted in 
the Act exonerating trustees from any liability in cases where they 
boua Ade acted upon counsel's opinion. If a trustee is justified in 
acting upon a report of a surveyor upon the value of a security, a 
point upon which, up to the present time, he has been held to be 
capable of forming an opinion for himself, by a process of @ fortiori 
reasoning it would appear to follow that he should be free from all 
liability when he acts under competent advice upon matters of law ; 
for among the multitude of accomplishments judicially attributed 
to trustees, a capability to determine difficult questions of law has 
never yet been included. 

Section 5 of the Act introduces a very proper and reasonable 
modification of the law as it formerly stood. Trustees who had 
invested trust-moneys on unauthorised or insufficient securities 


' See Memorandum to Bill. 
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were, under the former practice, declared jointly and severally 
liable for the full amount of the mortgage together with interest 
at four per cent. from the time of the loan; the trustees taking over 
the security for what it was worth. In Learoyd v. Whiteley a 
charging order was made in favour of the beneficiaries upon the 
security until the money was refunded. In that case the trustees 
had invested, at the request of the tenant for life, upon what proved 
to be an insufficient security, but upon which interest was paid for 
several years to the tenant for life at the rate of five per cent. The 
judges in every Court held that the trustees were not entitled to 
call upon the tenant for life to return the one per cent. actually 
paid to her over and above the four per cent. directed by the order. 
By this section it is provided that when a trustee who has im- 
properly advanced trust-money upon a mortgage security, shows 
that at the time of investment it would have been a proper invest- 
ment én al/ respects for a less sum, the security shall be deemed an 
authorised security for such sum, and the trustee shall only be 
liable to make good the amount advanced in excess thereof with 
interest. A somewhat similar course to that provided by the 
present section was adopted in 1885 by North J. in The Earl of 
Gainsborough v. The Wateomh Terra Cotta Clay Company, Ld., 54 L. J. 
Ch. 991. In that case a loss had accrued to the trust estate by 
reason of the trustees’ neglect to convert certain property at the 
proper time. It was contended that the trustees were jointly and 
severally liable for the full value of the property, but his lordship 
held that the trustees were entitled to the benefit of an enquiry, 
to show the actual amount which would have been realized at the 
proper time, and limited their liability accordingly. 

Section 6. By this section it is provided ‘that where a trustee 
shall have committed a breach of trust at the instigation or request 
or with the consent ‘x writing of a beneficiary, the Court may, if it 
shall think tit, and notwithstanding that the beneficiary may be a 
married woman entitled for her separate use, whether with or with- 
out a restraint upon anticipation, make such order as to the Court 
shall seem just for impounding all or any part of the interest of the 
beneficiary in the trust estate by way of indemnity to the trustee 
or person claiming through him. In Sawyer v. Suwryer, 28 Ch. Div. 
p- 595, the position of the beneficiary who has been party to a 
breach of trust is fully discussed. The result of the decision 
appears to be that the measure of the liability of such beneficiary is 
the amount received by way of capital or income under the breach, 
A married woman, however, even though not restrained from an- 
ticipation, was held to be exempt from all liability, unless the 
trustees could show that she was fully informed of the state of the 
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case and that she really acted for herself. It will be noted that 
this section does not give to the trustee a right of retainer against 
the cestui que trust, but gives a discretionary power to the Court to 
make an order impounding all or any part of the interest of the 
beneficiary. It is probable that the Court in making such an order 
will follow the principles laid down in Sawyer v. Sawyer. Trustees 
should therefore be careful in the case of a cestui que (rust who isa 
married woman, to see that she is fully informed of the whole cir- 
cumstances of the case and is separately advised. In order that 
trustees may avail themselves of the provisions of this section the 
consent to the breach of trust must be in writing. This section 
does not appear to deprive the trustees of their former right of 
retainer in the case of a cestui que trust who is sui juris. 

Section 7. The doubts which existed in the profession as to a 
trustee’s power to insure against loss by fire any portion of the 
trust property, are set at rest by this section. The law has been 
clearly laid down that a trustee is not liable for a breach of trust in 
not insuring buildings which were subsequently destroyed by fire. 
By the present section it is provided that ‘it shall be lawful for, 
but not obligatory upon a trustee to insure any building or other 
insurable property to any amount not exceeding three-fourths of 
the value thereof, and to pay the premium for such insurance out 
of the income arising therefrom, or out of the income of any other 
property subject to the same trusts, without obtaining the consent 
of any person who may be entitled, wholly or partly, to such 
income.’ 

Section 8 enables trustees to plead the Statute of Limitations. 
It does not, however, apply to the following cases: (1) where the 
claim is founded upon any fraud or fraudulent breach of trust to 
which the trustee was party or privy; (2) where the claim is to 
recover trust property, or the proceeds thereof, still retained by the 
trustee, or previously received by him and converted to his use. 
The former law still applies to these exceptions, and is laid down in 
section 25 of tue Judicature Act of 1873, viz.: that no action of a 
cestui que trust against his trustee for any property held on an 
express trust, or in respect of any breach of such trust, shall be 
held to be barred by any Statute of Limitations. In respect to all 
other cases it is provided (a) That all rights and privileges con- 
ferred by any Statute of Limitation shall be enjoyed in like 
manner, and to the like extent, as they would have been enjoyed 
in such action or other proceeding if the trustee or person claiming 
through him had not been a trustee or person claiming through 
him. (4) This sub-section provides for cases to which no existing 
Statute of Limitation applies. In these cases a trustee is to be at 
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liberty to plead the lapse of time in the like manner and to the 
like extent, as if the claim had been against him in an action of 
debt for money had and received. The statute is to run against 
a married woman entitled in possession for her separate use, 
whether with or without a restraint upon anticipation, but in no 
case is it to begin to run against any beneficiary. unless and until 
the interest of such beneficiary shall be an interest (7 possesion, 

Sub-section 2. A judement obtained by one beneficiary is not 
to operate to keep alive the claim of another, and reliance cannot 
therefore be placed on the diligence of a co-beneficiary. 

Sub-section 3. It must be noted that this section is only to 
apply to actions commenced after the ist January. 18,0, and it 
does not deprive any exccutor or administrator of any right or 
defence to which he is entitled under any existing statute of 
limitations. 

Section g authorises, under certain circumstances, investment of 
trust moneys upon mortgage of leasehold securities. These secu- 
rities must however answer the following conditions. There must 
be an unexpired term of not less than 200 years, and no greater 
reservation of rent than 14. per annum. The property must not be 
subject to any right of redemption or to any condition for re-entry 
except for non-payment of rent. A security which fulfils these 
requirements is to be deemed a real security, and the section is 
retrospective in its operation. This is an innovation upon the 
former principles adopted by the Courts: although in re Chennell 
(8 Ch. Div. 492), the Master of the Rolis appears to have thought 
that trustees would be justified in investing on leaseholds held for 
a long term at a peppercorn rent without covenants and without 
impeachment of waste. In re Boyd's Estate (28 W.R. 233), he 
however appears to have withdrawn from that position and ex- 
pressed his opinion that, as a general rule. long terms of years 
did not answer the description of real securities. In the more 
recent case of Leigh v. Legh (55 L.T. 634), Mr. Justice Stirling 
adopted and followed this latter view. 

Sections 10 and 11 reproduce corresponding sections in Lord 
Cranworth’s Act, which had been repealed by the Settled Land 
Act of 1882, by which trustees of renewable leaseholds may renew 
and may raise money to meet fines on the renewal of a lease, 

We have now traced section by section, the important alterations 
in the law of trustees effected by this Act. These changes are 
conceived in a liberal spirit, and if they do not go quite as far and 
are not as drastic as some of us would have wished, we look upon 
the Act as an earnest of good things to come. We, who are 
engaged in actual practice as solicitors, know only too well from 
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experience, what hardship, amounting in many cases to actual ruin, 
has been wrought by the harsh and unreasonable rules laid down 
by equity judges in the past, and we trust that with this Act an 
era of a more liberal treatment of trustees has been entered upon. 
It must be remembered that a man of ordinary intelligence does 
not, by becoming a trustee, change his entire intellectual being 
and become a paragon of wisdom and prudence. 


R. Watson Evans. 
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CHILDREN OF NATURALIZED BRITISH SUBJECTS. 


TINHE last number of this Review (L.Q.R., vol. v.. p. 438) 

contains an argument by Mr. Dicey in support of the con- 
tention that ‘ the son of a naturalized British subject is, when born 
abroad, at birth an alien.’ The fourth of the series of propositions 
of which the argument consists is as follows :— 

‘No statute, unless it be the Naturalization Act, 1870, extends 
the status of British nationality to the child of a naturalized Pritish 
subject. If Pritish nationality be claimed on behalf of such child, 
it must be claimed under that Act, as indeed it was claimed in /x re 
Bourgoise, 41 Ch. Div. 310. 

Here no distinction is made between the case, ‘where the father 
has obtained a certificate of naturalization under the Act of 1870, 
and that, where he is naturalized by some other statute. I submit 
that, as regards the latter case, Mr. Dicey’s statement of the law 
errs in giving too limited an effect to 4 Geo. IL. ¢. 21, and, by 
consequence, to 13 Geo. III. ¢. 21. 

In order that a child may get the benefit of either of these Acts 
it is of course necessary that the father from whom the descent 
commences should be a natural-born subject by some title inde- 
pendent of their provisions. If any doubt could arise on this 
point under the earlier Act, it would be removed by the later. 
But it does not follow that the title must needs be one derived 
from the Common Law. Numerous statutes, general and special, 
have been passed, which declare, with more or less: amplitude of 
language, that those to whom they apply shall be deemed adjudged 
and taken to be natural-born subjects to all intents, constructions, 
and purposes, as if they had been born within this kingdom. 
Where a father has been naturalized in these or the like terms, his 
children and grandchildren are within the letter, and, it is here 
contended, within the spirit, of the enactments in question. No 
inference adverse to their claims can be drawn from sec. 10, 
sub-sec. 5 of the Act of 1870; for that clause deals only with the 
children of parents who obtain certificates under the same Act. 
Moreover there is a positive indication in 4 Geo. II. ¢. 21 of an inten- 
tion to include the children of naturalized subjects. That Act 
naturalizes with certain exceptions children born abroad ‘ whose 
fathers were or shall be natural-born subjects . . . . af the time of 
the birth of such children respectively. The words in italies point to 
the contingency of a change in the status of the father, either from 
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natural-born subject to alien, or rice rersa, There is nothing corre- 
sponding to them in 13 Geo. ILL e. 21, which naturalizes children 
Whose fathers were or shall be entitled to the benetits of 4 Geo. IL 
¢. 21, without making it a condition that the fathers should be so 
entitled at the time of the children’s birth. How is this ditference 
to be accounted for? The explanation, I suggest, is, that the 
fathers referred to in the later Aet ex Aypothest acquired their status 
as natural-born subjects at birth, and that the legislature did not 
contemplate, what was not then a practical possibility, a natural- 
horn subject ceasing to be such, and becoming an alien. If this 
view be correct, the words above italicized can only have been 
inserted in the Act of George the Second to meet the case of the 
father having been born an alien, and being afterwards naturalized ; 
and their effeet is to provide that children born after his naturaliza- 
tion, but not those born before, shall enjoy the benefit of the Act. 

It is a different question, whether a certificate of naturalization 
granted to a father under the Act of 1870 brings his after-born 
children within 4 Geo. IL. ¢. 21. The Act of 1870 does not declare 
the holder of a certificate to be a natural-born subject, nor does it 
anywhere so deseribe him. What it does is to enact that he ‘shall, 
in the United Kingdom, be entitled to all political and other rights, 
powers and privileges, and be subject to all obligations to which a 
natural-born British subject is entitled or subject in the United 
Kingdom ’—with a qualification in certain cases. Now does 
4 Geo, II. e. 21 confer any right, power, or privilege on natural- 
born subjects? If so, the benefit thereof in the United Kingdom 
seems to be extended to the holder of a certificate of naturalization, 
except, it may be, in respect of his children born in the cireum- 
stances held by Mr. Justice Kay to have existed in Ja re Bourgoise, 
i.e. while the certificate, being a qualified one, is for the time in abey- 
ance. But I venture to think the answer should be in the negative. 
It is not, properly speaking, a right power or privilege of a natural- 
born subject, that his child should be invested with the same status 
as himself; that is the privilege of the child, not of the father. 
There is nothing in the Act of 1870 specifically extending the 
privilege to the children of certificate holders, and sec. 10, sub- 
sec. 5, above referred to, certainly supports the view that no such 
extension was designed. 

Lroxet LANCELOT SHADWELL. 
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ARE LEASEHOLDS TENEMENTS? 


~{OME remarks appear under this heading in the July number of 
b this Revirw, bearing the signature ‘H.W.E.” which is 
expanded on the title-page into the name of a highly esteemed 
friend. They seem to afford a peculiarly apt occasion for making 
a few further remarks upon the subject. During the last seven 
years I have been on the look-out for the public appearance of the 
passage which he cites from Litt. sect. 132. If its existence had 
not been a widely spread secret in the learned world, it would 
certainly have appeared sooner; and I was unwilling to refer to it 
myself, because it seemed more likely to prove a cause of stumbling 
than of edification. 

It seems to me that three separate questions are involved, where 
my friend has perhaps shown some signs of a tendency to find only 
one. (1) Are terms of years tenements? (2) Is the phrase, * lease- 
hold tenure,’ a proper one to be used with respect to terms of years? 
(3) Can the phrase, ‘land of any tenure” in a modern Act of 
Parliament, be taken to include a term of years? It would he 
quite possible to answer the third question in the affirmative. while 
answering the first two in the negative; and it would be quite 
possible to meet the first with a firm and uncompromising denial, 
while extending a qualified recognition to the practice contemplated 
by the second. Something like this is in fact my own case. In 
my humble opinion it cannot be, or at least ought not to be, 
seriously maintained that terms of years are tenements. I also 
think that the phrase, ‘leasehold tenure, as applied to terms of 
years, is both useless and misleading ; but if people like to use it, 
they can do so without being either absurd or unintelligible. As 
to the question, whether in a modern Act of Parliament, the words 
‘land of any tenure,’ can include terms of years. 1 should prefer, 
considering what sort of things modern Acts of Parliament usually 
are, to leave that to the decision of their lordships the judges. 

On the first point I rely upon a very short argument. In England 
the legal definition of a tenement has for centuries been by universal 
consent, ‘whatever is intailable under the statute De Jows 1 
leave it to my friend to say whether this applies to terms of years. 

It applies, as has often been remarked, to two distinet classes of 
things :—(1) Things which are strictly the subject of common law 
tenure ; and (2) things, like rent-charges, which, though not strietly 
the subject of common Jaw tenure, are so closely connected with 
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things that are, that they are admitted to the privileges of the 
statute. The word ‘ tenement’ affords a highly convenient expres- 
sion for compendiously referring to both these classes of things in a 
single word. What is the use of increasing the confusion of Babel 
by dragging in something else, which has confessedly nothing to do 
with the statute, and which can never for any practical purpose 
require to be classed along with the things that have to do with it? 

As to the question about ‘ leasehold tenure,’ the case is different. 
The phrase is not, in my opinion, a judicious one; but it can be 
understood, and its introduction does not tend directly to the con- 
fusion of speech. Littleton no doubt lends some countenance to 
the practice; but, after perusing the following remarks, I will beg 
my friend to say how much. I take the matter to stand as follows. 
By the time of Littleton, terms of years had acquired great prac- 
tical importance, and, under the Statute of Gloucester, they con- 
ferred for most purposes a secure title. The custom had long 
obtained in practice, of admitting termors for years to do fealty. 
Nothing can be more evident than that Littleton was intensely 
puzzled when he wrote the part of seet. 132 which refers to terms 
of years. He knew that a term of years was no estate at all, but 
a mere contract, at the common law; yet he found termors allowed 
to do fealty. ‘In very cautious language, redolent of doubt and be- 
willerment, he permits himself, as I view the matter, to infer from 
the fact of the fealty, that there must be some sort of tenure or 
another; and he backs this up by referring to the language of the 
writ of waste. Compare his style on this occasion, which reminds 
one of a blind man feeling his way, with his usual clear and un- 
hesitating statement of facts; and the difference between the two 
will be apparent. 

In my humble opinion, the iJiustrious author was not clearly 
justified in his conclusion. As a term of years is a mere contract 
at the common law, there could not possibly be any tenure of it. 
The Statute of Gloucester did not make it an estate, but only pre- 
vented the reversioner from destroying his contract under pretence 
of suffering a recovery. The common practice of admitting termors 
to do fealty could not do what had not been done by the common 
law or the statute. I humbly conceive that the practice was a 
mere voluntary proceeding on the part of reversioners, and could 
not create a tenure which the law had not created; and that the 
language of the writ of waste admits of the same answer; and that 
Littleton’s conclusion would have been more closely in accordance 
with the theory of the law, if he had concluded against the exist- 
ence of any kind of tenure. 

However, it is too late now, in the face of Littleton and Lord 
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Coke, to adduce these arguments; and those who like to talk 
about ‘leasehold tenure’ must be permitted to do so without very 
urgent remonstrance from their friends. But the case is quite 
ditterent if they propose also to call terms of years tenements. 

It must be remembered that the words tenant, fexcre, feneri, 
tenure, and tenement, are not strictly correlative: the classes to 
which they refer are not conterminous. This sufficiently appears 
trom the remarks of Lord Coke at the beginning of his commen- 
tary, and his ‘ five significations.’ It is true that he says that they 
all ‘doe properly belong to our tenant in fee simple.’ But this is 
only his playful way ; and even if true, it would not be inconsis- 
tent with the overlapping of the different classes ; and I leave it 
to my friend to say whether Lord Coke’s own remarks do not 
prove that the terms are not strictly correlative. 

In sect. 132 Littleton does not say that a term of years is a tene- 
ment: in the phrase cited from the writ of waste, ‘ the lessee holds 
his tenements’ [fiext /es tenements] ‘from the lessour for terme of 
yeares, the word ‘tenements’ is synonymous with ‘lands;’ and 
the statement is quite true, though its language perhaps admits 
of improvement. Fitzherbert uses the word ‘lands’ (de ferris) in 
a similar writ. (Fitzh. N. B. 57 B.) 

As to that BiédAvypa épnudcews, Lord Brougham’s Act, I would 
fain hope that some day, when the Irish are pacificated like the 
tailors ', it may cease to adorn the statute-book *. 


H. W. CHALLIs. 


1 ‘The tailors are now entirely pacificated.’—Sartor Resartus, 

2 These remarks were written before the publication of 52 & £3 Vict. c. 63, by which 
Lord Broughaw’s Act has been repealed and substantially re-enacted, without any of the 
improvements for which there was room. 








DLERI vy. PEEK IN THE HOUSE OF LORDS. 


i ier judgments delivered in the Court of Appeal in the case of 

Peck v. Devry appear to have been regarded by the Editor of 
the Law QvarTer.y, not without. satisfaction, as enlarging and 
promoting the further enlargement of the bounds of actionable 
misrepresentation. The reversal of the decision of the Court of 
Appeal by the House of Lords? seems, on the other hand, to be 
regarded, not as restoring the s/u/vs quo as to actionable mis- 
representation, but as striking at the roots of commercial morality 
and of our conception of fraud. 

I cannot think it desirable that an appeal should be addressed 
to all courts in which the common law is administered *, to 
disregard a decision of the House of Lords if they can, to elude 
it if they cannot. And I feel this the more strongly because the 
judgment in Derry v. Peek seems to me to have checked the growth 
of a very undesirable confusion between negligence and fraud, and 
to have stated the law as it existed before the decision of the Court 
of Appcal in the clearest and most intelligible form. 

The cases have been sifted again and again: I should be glad to 
state the conclusion which I deduce without a recapitulation of the 
decisions. 

Innocent misrepresentation made by one contracting party to 
another, if of a material fact inducing the contract, is a ground for 
getting the contract set aside, and presumably also a ground for 
successful defence to an action brought. The defendant in Bannerman 
v. Viite* wight nowadays have set up misrepresentation as a 
defenee, and would not have been compelled to drag the misrepresen- 
tation by a fowr de force into the terms of the contract. The person 
induced to contract by such a misrepresentation may obtain an 
indemnity, but he cannot obtain damages (\emr+igging v. ddaw®). 
To found an action for damages upon a representation the plaintiff 
must show, not only that it was false, that it was addressed to him 
with the intention that he should act upon it, and that he did so; 
he must show that it was not éavocex/, in other words that it was 
not only false but fraudulent. 

Now it is clear that a representation, if known to the maker to 
be false, is not rendered innocent by the absence of guilty motive. 


' 37 Ch. Div. s4t. 2 14 App. Ca. 337. 
* | T may be allowed to explain thet I was thinking chiefly of Awer'can Courts, who 
can, of course, openly disregard English decisions if satisfied that they are wrong Tn 


fact the devisien of the Court of Appeal has already been approved in Massachusetts, 
Chathan Furnace Coa. ¥ Moffatt, 147 Mass. 43 Ep. | 
"10 ULB. NLS. S44. 34 Ch. Div. 382. 
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If 4 tells XY what he knows to be false, intending 1 to act upon it, 
and Y does so to his hurt, .4 cannot defend himself successfully on 
the ground that he spoke for X's good (Polhill v. Walter*, Peck v. 
Gurucy*). 

Again, the law was clear, until it was somewhat obscured by the 
language of the Court of Appeal in Peck v. Derry*, that a mis- 
representation made recklessly, that is with no knowledge, is not 
rendered innocent by the fact that the maker did not know it to be 
certainly false ( Reese Si/ver Mining Co. v. Smith “). 

It is here that Peek v. Derry introduced an extension of liability. 
It was not enough for the Court of Appeal that a man should be 
liable for representing himself to possess a belief which he did 
not possess; the Court extended the liability from the dishonest 
representation of a non-existent belief, to the honest representation 
of a belief not based on reasonable grounds. 

The defendants stated in their prospectus that their Act gave 
them a right to propel tramears with steam power. As a matter of 
fact, their Act gave them this power subject to the consent of the 
Board of Trade *, and this consent was refused. Put the plans for 
their tramway had been submitted to the Poard of Trade before 
their Act was passed, and the subsequent consent of the Poard had 
appeared to the defendants a mere formality and matter of course. 

At any rate, the Court of Appeal and the House of Lords agreed 
in holding that the defendants made their representation in an 
‘honest belief’ of its truth. The Court of Appeal held that there 
was no ‘reasonable ground’ for this belief: the House of Lords held 
that, if the belief was honestly entertained, an action of deccit 
would not lie. though the grounds of belief were insutticient. 

For myself, I should humbly dissent from both Courts on the 
question of fact. It appears to me that the directors stated that as 
true which they knew not to be true, though they believed it would 
certainly and very shortly be true. But though I might with 
infinite hesitation differ as to the existence of an honest belief, 
I heartily rejoice in the decision of the House of Lords that the 
case was fraud or nothing, that, given an honest belief, the 
reasonableness of it does not affect the liabilities of the parties. 

Nothing is said in the judgments delivered to affect the principle 
that absence of reasonable ground for belief is evidence that the 
belief was not honestly entertained. But the distinction between 
fraud and negligence is not lost sight of. Want of reasonable care 
in statement is not a cause of action in itself, though such want of 

'3 2B. & Ad. rq. : L. R. 6 HL. 373. 


37 Ch. Div. s4r. ‘LR. 4 Heb. G4 
(And of the local corporations, one of which als» refused, —Ep 
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care may be a ground for concluding that the maker of the state- 
ment deliberately refrained from knowing inconvenient facts. 

It has been suggested that the decision overrules Po/Ai// v. Walter". 
A moment’s reflection shows that it does nothing of the sort. No 
one ever suggested that Walter honestly believed that he possessed 
the authority which he represented himself to have. He was 
honest in so far as he did not contemplate any personal gain, and 
thought he was acting for the convenience of all parties, but he 
stated what he knew to be false. 

The defendants in Peek vy. Derry have been found by three tri- 
bunals to have had an ‘honest belief’ in their misrepresentation, 
and though we may think that they had not this honest belief, the 
decisions are all based on the supposition that they had. 

The only change made by the decision of the House of Lords is 
to be found in the recurrence to the rule of Common Law, that no 
liability for deceit can arise from a statement made in the honest 
belief that it is true. To admit enquiry into the reasonableness of 
a belief admitted to be honestly entertained might be gratifying to 
legal practitioners to whom would be opened a vista of profitable 
litigation, or to the jurist who likes to contemplate rules of law 
through a golden haze of equitable possibilities. It could not be 
satisfactory to any one who is ever likely to be asked to give an 
opinion to his neighbour on a matter of business, nor indeed to 
those who believe the Common Law, as it stands, to be a monument 


of practical common sense. 
WILitAM R. Anson, 


* 3 B. & Ad. 114. 











THE SUPERIORITY OF WRITTEN EVIDENCE. 


HETHER or not the evidence offered in any particular case is 
sufficient for proof, is generally in modern law a question 
for the discretion of those with whom the decision rests. It is a 
matter to be determined not by rule of law but by natural reason 
and sound judgment. In early law, on the other hand, there is a 
well-marked tendency to set up an external or objective measure 
of evidence and test of proof; to make the relation between 
evidence and proof a matter not of sound discretion but of strict 
law. For example, we are told that, amongst the Saxons, cases of 
conflicting testimony were settled by fixed rules as to the relative 
value of the oaths of different classes of persons. So also if an 
accused person could procure in his favour the oaths of a fixed 
number of compurgators he was entitled to acquittal; such evi- 
dence constituted proof by rule of law, and whether it satisfied the 
court or not was a consideration completely irrelevant. Trial by 
jury itself is another example ; for the verdict was taken not as mere 
evidence for the discretion of the court but as conclusive proof; 
whereby jurymen naturally ceased to be mere witnesses and became 
judges of fact’. The most notable instance however of this tendency 
to make the relation between evidence and proof a matter of law is 
the great division of evidence into the three classes of matter of 
record, matter of writing, and matter of averment*. The two 
former classes were said to be ‘higher’ in their nature than the 
third, and for some purposes matter of record was higher than 
matter of writing. This rule as to the relative highness of these 
species of evidence has had numerous and important effects upon 
our law, and it may be a task not without interest to trace such a 
principle through the tangled jungle of our legal history. Leaving 
matter of record for later consideration, we shall now make an 
examination of the meaning and consequences of the principle that 
matter of writing is higher than matter of averment. 
That a deed was originally merely a species of evidence is a fact 
obvious enough, though we have come to look on a sealed instru- 
ment rather as a formality incident to certain contracts and other 


' See Fleta IT. 63. § 9 ad fin., for some detailed rules as te proof that supply further 
illustrations. 

2 * Averment’ is used elliptically for averment by the country, or in some other manner 
than by record or deed. 
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acts in law than as evidence thereof. The common form, ‘ Now 
this indenture witnesseth, may serve to remind us of the true 
nature of such an instrument. A deed was originally regarded as 
a written admission of certain facts by the maker of it, and ad- 
missible as such in evidence against him. Such evidence was 
recognised as being better or stronger than the evidence ordinarily 
available, to wit, good suit or a jury. And in accordance with 
the tendency already mentioned, this superiority did not remain 
merely a matter of fact for the guidance of judicial discretion, but 
beeame a rule of law, the rule namely that matter in writing is 
higher than matter of averment. It is to this rule, as we shall 
see, that most of the peculiar characteristics of deeds owe their 
existence. 

Of the rule in question there are two leading applications : fizst, 
that where matter in writing and matter of averment are opposed 
to each other the former must prevail; secondly, that where 
matter in writing is available matter of averment is inadmissible 
instead therecf. In other words, inferior matter is admissible 
neither in opposition to nor in substitution for superior. Each of 
these rules will be separately diseussed, but before doing so there 
are two remarks of general application to be made. 

In the first place, it is to be noted that when these rules were 
established a writing meant a writing under seal. When there- 
fore sealing ceased to be the usual method of authenticating a docu- 
ment, it became a question whether the ancient rules were to be 
extended to all writings or restricted to deeds. As we shall see, 
this question has been answered differently in ditferent cases, the 
guiding principle being that if a rule was beneficial it was to be 
extended to all documents, while technical and antiquated rules 
were to be restricted to deeds. The accident of the substitution 
of signature for sealing as a method of authenticating documents 
yave in fact to English law an opportunity for one of those new 
departures that have proved so common a method of legal 
progress, 

In the second place, it is to be remarked that although the 
general principle of the superiority of matter in writing is a rule of 
evidence, particular applications of it have passed over into the 
domain of substantive law, and have in many cases become so dis- 
guised that their origin is no longer recognised. The extent to 
which the law of procedure has moulded and modified the substan- 
tive law is a noticeable point in the history of our legal system. 
The remedy has often determined the right rather than the right 
the remedy. 

The first general application of the principle that matter in 
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writing is of a higher nature than matter of averment is, as we 
have seen, that where the two come into conflict the higher must 
prevail. Of this rule there are several important consequences, 
which, though familiar enough, will be shortly discussed for the 
purpose of exhibiting their relation to each other as illustrations of 
a single principle. 

I. ‘The first of these is the rule that a deed cannot be annulled or 
altered except by deed. This is clearly the result of the general 
principle of the superiority of matter in writing. If the plaintiff 
proves his claim by a deed, the defendant (if he admits the deed) 
must prove his defence by deed also; otherwise it would be aver- 
ment against specialty, and the latter would by rule of law pre- 
vail. Thus in 20 Edward I! a plaintiff says: ‘We have put 
forward a deed which is admitted in court, and you have nothing 
in hand to certify the court of the truth of your statement, but 
only make an assertion; judgment as of undefended.’ Therefore 
if the defence is that the deed has been by subsequent agreement 
annulled or altered, the defendant must produce a deed in support 
of his statement. This rule of evidence that a deed cannot de 
proved to have been released or altered except by deed, has naturally 
passed over into the rule of substantive law that a deed cannot 4e 
released or altered except by deed. Tiis rule is commonly ex- 
pressed in a more or less modified form of Ulpian’s maxim: 
‘Nihil tam naturale est quam eo genere quidque dissolvere quo 
colligatum est*’ Thus we read: ‘Quomodo quid constituitur 
eodem modo dissolvitur; a Record by a Record, Writing by Writ- 
ing, Parliament by Parliament, Parol by Parol*. This however is 
rather the adaptation of a formula than the adoption of a rule of 
Roman law. The maxim in question was applied systematically 
throughout the Roman law of contracts: a contract per aes ef libraw 
must be released per aes ef /ibram,a stipulation by acceptilation, and 
consensual contracts by simple consent. There seems no evidence 
however as to whether the Roman rule originated in any principle 
of evidence, or was merely deduced from jvs wafwra/e by the in- 
genuity of Roman jurists. The English rule on the‘other hand is, 
in its most important applications, clearly deducible from the 
principle of the relative value of ditferent kinds of evidence. 

This rule has not of course been extended beyond deeds. It is 
well settled that at Common Law a simple contract, even though 
reduced to writing, may be rescinded or modified by parol. 

II. The second result of the superiority of matter of specialty 

1Y.B. 20 & 21 Ed. 1.64; see also Y.B. 32 & 33 Ed. 1. 80 & 136. 


* P. 50, 17, 33. 
Jenk, 2 Cent, Case 40; see also Shep. Touch., by Preston, 323. 
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relates to the defences of payment and of accord and satisfaction. 
Mere payment was at Common Law no plea to an action on a single 
bond, for that would have been to allow matter of averment to 
prevail against matter of specialty. Since the plaintiff proved his 
debt by specialty, the defendant must prove by evidence of as high 
a nature that the debt was no longer owing. Accordingly it is 
said in 34 Edward I': ‘Since we have your deed, which you have 
admitted, and which binds you in that debt, and you to loose your- 
self from that debt have no acquittance but only an assertion, we 
pray judgment.’ In 20 Edward I on the other hand there is an 
anomalous case in which a tally was allowed in spite of protest to 
be set up in proof of payment of a recognizance. ‘John asked what 
Robert had to show for the payment. Robert said: See here a tally. 
John: We think that a recognizance nade in the King’s Court is the 
highest matter (la plus haute chose) transacted in Court ; so we pray 
judgment if by a tally which can be defeated by good law, he can 
defeat the recognizance. Metingham J.: It may be that Robert 
had no clerk at hand; therefore answer if the tally be your deed or 
not... . John made his law twelve-handed, whereupon Robert was 
sent to prison for forging the tally*’ In Doctor and Student we are 
told that the rule in question ‘is ordained by the law to avoid 
a great inconvenience that else might happen to come to many 
people ; that is to say, that every man by a nude parol and a bare 
averment should avoid an obligation; wherefore to avoid that in- 
convenience the law hath ordained that as the defendant is charged 
by a sufficient writing, that so he must be discharged by sufficient 
writing or by some other thing of as high authority as the obliga- 
tion is*.’ Notwithstanding however the approval of the Student of 
the Common Law, the rule that payment without acquittance could 
not be pleaded to a single bond was abolished by 4 & 5 Anne ec. 3. 
It may be observed that the rule never applied to covenants, for 
there the cause of action is based not solely on a deed but also on 
matter ix pais, namely the breach of the covenant, and therefore 
matter ‘x pais is admissible in answer‘. Neither did the rule apply 
to the condition of a bond, the performance or non-performance of 
the condition lying it was said iv pais. ‘Sans acquitance home 
pledera payment de money paiable sur endorcement d'un obli- 
gation °.’ 

III. The third application of the rule that matter of specialty must 
prevail over matter of averment is the doctrine of estoppel by deed. 


' Y.B. 33-35 Ed. I. 330; see also 20 & 21 Ed. I. 304; 21 & 22 Ed. I. 410; 32 & 
33 Ed. I. 184. 

2 Y.B. 20 & 21 El. I. 330. 3 Doctor and Student, I. 12. 

* Blake's Case, 6 Rep., 43 >. 

® YB. 12 Henry IV, 23. pl. 6; vee Y. B. 21 & 22 Ed. T. 540. 














WIAA 


Jan. 1890.) The Superiority of Written Evidence. 79 





Estoppel by record has, as we shal] see, an analogous origin, though 
the modern equitable estoppel, or estoppel by conduct, is founded 
on a totally distinct principle. Speaking generally the rule of 
estoppel by deed is that matters of fact acknowledged in a deed to 
be true cannot be denied to be so by the maker of the deed or by 
those claiming through or under him. The structure that medi- 
eval lawyers constructed on this simple foundation is one of the 
many marvels of English law. This rule, like the others that we 
have discussed, is based on the conclusive presumption of law that 
verbal evidence is inferior to written. The conflict however be- 
tween this presumption and actual fact has come out more strongly 
in the case of estoppel than in any of the other applications of the 
principle. It became indeed so evident that the rule of estoppel by 
deed frequently shut out the truth, that its effect in so doing 
actually came to be regarded as its characteristic element. Thus in 
the familiar words of Lord Coke: ‘It is called an estoppel or con- 
clusion because a man’s owne act or acceptance stoppeth or closeth 
up his mouth to alleage or plead the truth’ But the older 
estoppels were certainly meant to establish the truth, not to subvert 
it, and with respect to them such a definition is mere satire. The 
modern estoppel by conduct however has been established with the 
deliberate intention of making falsehood take the place of truth. 
It is curious that two principles established with exactly opposite 
intentions should fall within the same definition. The failure of 
the original theory on which estoppel by deed was based has led 
to attempts being made to discover some new and surer foundation 
for that rule. The modern tendency is to regard it as founded on 
contract, as arising in fact from a binding agreement to admit 
certain facts as true *. 

‘Estoppel against estoppel puts the matter at large. Where 
there. is a conflict of evidence, the higher prevails by rule of law ; 
but where the evidence on each side is in the eye of the law of 
equal rank, there the matter is at large, that is, is left to the discre- 
tion of those with whom the decision rests. Therefore specialty 
against parol raises an estoppel; the former necessarily prevails. 
But parol against parol or specialty against specialty leaves the 
matter at large. 

Estoppe! by deed is a doctrine established from the earliest times. 
In 22 Edward I* we are told that ‘nothing contained in a writing 
can by any exception of the parties be removed. And again in 
the same year it is argued that the maker of a deed is estopped by 
its date: ‘You cannot say that: for you have admitted the deed 


1 Co. Litt.. seet. 667. > Sce Merton vo. Westminster Commissioners, = Ex. 791. 
4 > " ‘ ‘ y) 
PY. BL 21 & 22 Bd. L436, 
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and consequently whatever is contained in the deed! No maxim 
is commoner in the early reports than that aman cannot contradict 
his own deed, but its application is more generally an illustration 
of the other branches of the general rule than of estoppel in the 
strict sense, 

In certain miscellaneous instances estoppel has passed from a 
rule of evidence into a rule of substantive law. It is obvious that 
such a principle has a tendency to alter the substantive law. For 
if d is the legal eonsequence of #2, and C is made conclusive evi- 
dence of 2, there is a tendency for the clement 7 to be lost sight of, 
and for C itself to be regarded as the legal antecedent of 4. A bond 
is en undoubted instance of such a process. Originally a bond did 
not itself create a debt, but was merely evidence of an already 
existing debt. The debt was constituted by a loan of money or other 
similar transaction, and a deed was executed whereby the debtor 
acknowledged that he owed the amount. But by virtue of the 
principle that matter of averment cannot prevail against matter of 
specialty, the debtor was precluded from going behind his written 
acknowledgment. He was therefore bound whether the money 
had been lent to him or not; the bond ceased to be merely evidence 
of a debt and became a mode of creating one *. Thus Bracton says: 
‘An obligation may be constituted by writing ; as if a man acknow- 
ledge in writing that he owes money. then he is bound by this 
writing whether any money was actually lent to him or not; nor 
will he he able to plead against the writing that the money was 
never paid to him, for he has written that he owes it*’ A similar 
instance is the release under seal, which is merely an acknowledg- 
ment of payment operating by estoppel as a discharge of the obliga- 
tion whether there has been performance or not. Similar to the 
English release is the Roman aecep/i/a/io, which in effect was a 
method of discharging an obligation, whilst in form it was a solemn 
acknowledgment of having received performance. 

It is scarcely necessary to observe that the principle of estoppel 
by deed has not been extended to simple writings. An acknow- 
ledgment in writing not under seal is not an estoppel but a mere 
adisission; and in the case of unsealed writings the bond has 
degenerated into the LO. U. and the release into the receipt. So 
in Rowan law the chyregraphum became the cantio and the acceptilatio 
the apecha* 


' ¥. B. 21 & 22 Ed. I. 318. 

* * En dette sur contract le plaintiff monstra in son count prr quel cause le defendant 
de vient son dettour. Autrement in dette sur obligation, car l’obligation est contract in 
luv meme.” Bellewe, 8 Rieh. I], 111 (ed. 1869 3 

Bracton, f. 100 4. 
* It is worthy of note that a deed of feoffment never raised such an estoppel as to 
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IV. The fourth and last application of the rule that matter in 
writing must prevail over matter of averment, is found in the doe- 
trine of the inadmissibility of parol evidence to qualify the effect 
of written instruments. When a contract has been reduced to 
writing by the parties thereto, the contents of the writing are con- 
clusive evidence of the terms of the contract, and no parol evidence 
is admissible to vary the contract as expressed in the writing. 
‘The law, says Lord Bacon, ‘ will not couple and mingle matter of 
specialty which is of the higher account with matter of averment 
which is of inferior account in law’. It is not usual to treat this 
rule as an instance of estoppel, yet it is obvious that the principles 
are identical. In each case the party is precluded by his acknow- 
ledgment in writing from disputing what is so acknowledged. In 
estoppel however what is so acknowledged is matter of fact, while 
in the case now under consideration it is the terms of an agreement 
or other act in Jaw. This rule, like the others that have been dis- 
cussed, has been established from the earliest times. In 20 Edward I 
an unsuccessful attempt was made to apply it in excluding evidence 
that a deed absolute on its face was meant to be conditional on 
marriage : ‘She ought not to be answered; for see here her deed 
which witnesses that the gift was absolute and unconditional, and 
we pray judgment if in opposition ‘to her own deed she ought to 
be answered *. Repeated assertions in this connection that a man 
cannot deny his own deed mect us in the early reports*. The rule 
in question has of course been extended to simple writings. 

We have now discussed the various effects of the conclusiveness 
of matter in writing; it remains to examine the effects of its ex- 
clusiveness, the effect, that is to say, of the rule that when matter 
in writing is available matter of averment is inadmissible instead 
thereof. It is a familiar maxim that the best evidence must be 
preduced, It is obvious that this maxim can be applied in those 
vases alone in which some kinds of evidence have obtained legal 
recognition as being better than others. One of these cases, and 
indeed the most important of them, is that of written and parol 
evidence. Consequently where any contract or other act in law has 
been reduced by the parties thereto to a documentary form, no 
evidence thereof is admissible save the writing (or in certain cases 
secondary evidence of its contents)*. It will be seen later on that 


exclude an averment that the grantee did not obtain seisin. ‘A charter is worth nothing 
without seisin.” Y.B. 33-35 Ed. I. 50. The allowance of such an estoppel would 
have constituted a revolution in our early law of real property. See Y.B. 21 & 22 Ed. 
1. 404. 

a of the Law, Reg. 25. 2? Y. B. 20 & 21 Ed. I. 366. 

® See Y.B. 20 & 21 Ed. L. 430. 

* This rule is of course distinct from the rule that a document is the only admissib'e 
evidence of its own contents. The latter rule is another and distinct application of the 
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from the earliest times the same principle has been recognised in 
the case of matter of record ; for example, it was settled in the time 
of Edward I that the existence of a judgment could not be proved 
except by the record '. Equally early and unambiguous instances 
of the application to deeds of the rule that the best evidence must 
be produced seem however not to be available*. It was settled in- 
deed that when a bond was given for a preexisting debt, the creditor 
suing for his debt was bound to give the bond in evidence, and 
could not prove his debt by parol. But this seems in early times 
to have been based not so much on the fact of the superiority of 
the written evidence, as on the fact that the production of the bond 
was necessary for the security of the defendant. It was the custom 
of the court to ‘damn’ or cancel the deed on judgment being given 
for the plaintiff, so that no second action could be brought thereon. 
Thus there is a case in the time of Edward LII* in which an un- 
fortunate defendant was condemned to pay his bond, notwith- 
standing a previous judgment and execution, as he had neglected 
to get his deed damned. No creditor therefore could bring his 
action on a simple contract if he had a subsequent bond. In 
it Henry IV * it is said: ‘ If I am a debtor by simple contract, and 
then make an obligation for the same debt, I can compel him to 
bring his action on the obligation, lest I should be charged twice.’ 
This rule of procedure that no action could be brought on the 
simple contract naturally passed into the rule of substantive law 
that the simple contract had ceased to exist, and so arose the doc- 
trine of the merger of simple contracts by specialty. Thus in 
9g Edward IV °: * By the obligation the contract which is of the 
baser nature is abated.’ 

The rule that written evidence of a contract or other act in law 
is exclusive evidence has of course been extended to unsealed 
writings. In the case of such writings however it has maintained 
more completely its character as a rule of evidence, there having 
been for example no such distinct transformation into the sub- 
stantive doctrine of merger as we have seen to have taken place in 
the case of deeds. 

It remains to consider the principle of the highness of matter of 
record. Such matter may for our present purpose be divided into 
three kinds, the first of which is the record strictly so called. A 
principle that the best evidence must be produced. A document is the only instance in 
which what 1s sometimes called ‘ real’ evidence has obtained legal recognition as the best. 
The modern rule is merely the old ove as to profert, freed from its character as a techni- 
cality of pleading. Fleta III. 14.2. Dr. Leyfield’s Case, 10 Rep. 92 b. 

' Y.B. 20 & 21 Ed. I. 406. * See Y. B. 33-35 Ed. I. 452. 

> Y.B. 17 Ed. U1. 24. pl. 11; ef. ¥. B. 21 & 22 Ed. 1. 62 & 78. 


* Y. B. 11 Henry IV. 79. pl. 21. 
* ¥. B. 9 Ed. IV. 50. pl. 10. See Y.B. 3 Henry IV. 17. pl. 14. 
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judicial record is primarily the testimony of a court (given in appro- 
priate and appointed manner) as to matters therein transacted. To 
bear record is merely to testify, and the idea of reduction to 
writing that now attaches to the word ‘record’ is historically 
unessential. In respect of its highness, or its ‘sublimity’ (to use 
the enthusiastic language of Lord Coke), the record of a court has 
the same qualities as we have noticed in the case of matter in 
writing ; that is to say, it is conclusive and exclusive. No aver- 
ment is admissible against it and none instead of it. As to its con- 
clusiveness it is written in the Leges Henrici Primi': ‘ Recorda- 
tionem Curiae Regis nulli negare licet.’ And Glanville says*: 
‘The justices being present in court and perfectly concurring as to 
the record, it necessarily follows that their record must be abided 
by, neither party being allowed to deny it. So at a later time we 
are told impressively that ‘ Records (for the avoiding of infiniteness 
which the law abhors) are so high and sacred that they import in 
themselves inviolable truth * It was however the record of the 
superior courts alone that was thus conclusive. That of inferior 
courts was in general subject to contradiction by witnesses. Hence 
a record came to mean a conclusive record, and courts were distin- 
guished as those of record and those not of record’. As to the ex- 
clusiveness of a record on the other hand, it is said in 35 Edward 1° 
that ‘A thing which can be averred by the judgment and record of 
the court is not to be tried by an inquest.’ 

To pass on to the second species of matter of record. It has been 
seen that a deed is an admission which by reason of the solemnity 
of writing cannot be contradicted. There is another species of 
admission which for an analogous reason is likewise conclusive. 
namely admission made in a court of record. *It is a consequence, 
says Glanville, ‘which naturally results from acknowledging a fact 
in the King’s Court in the presence of the King or his justices, or 
undertaking to do any particular act, that the party should be 
compelled to abide by or perform it®. So in 20 Edward I? it is 
said: ‘ We tell you that the said Ernald admitted before the King 
that he had made a charter of feoffment to his son William; . .. and 
thereupon we pray judgment if in opposition to his own acknow- 
ledgment in a court which bears 1ecord he can now say that 
his son William had not a fee. Such admissions constitute the 
second species of matter of record, and it is to the estoppel thence 

' Laws of Henry I, c. 31. * Glanvide VIIT. 8 (Peunes . 

* 4 Co. Rep. 71a; see Plowd, 491 a. 

* Glanville VIII. 9; Bracton, ff. 156 b & 336 a; Y.B. 32 & 33 Ed. I. 376; Co. Litt 
260a. 

5 Y.B. 33-35 Ed. I. 528; see Y. B. 20 & 21 Ed I. 406. 


® Glanville VIII. 5 Beames). 
7 Y.B. 20 & 21 Ed, I. 308 ; see also Y. B. 21 & 22 Ed. 1. 32 & 146. 
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resulting that recognizances and fines for example owe their 
effect. 

Judgments constitute the third and last species of matter of 
record. Such is the authority and dignity of a court of record that 
a judgment thereof must by the parties thereto, and sometimes by 
all the world ', be taken as conclusive proof of the matter so decided. 
‘Res judicata pro veritate accipitur*®. According to Glanville: 
‘Those matters that have been once determined in the King’s 
Court by duel remain for ever after unalterable *.” In 5 Edward IL* 
it is said: ‘A judgment cannot be defeated except by a judgment, 
and if you were received to this averment you might defeat a 
record by an inquest which would be contrary to law.’ It may 
perhaps be considered that estoppel by judgment arises rather 
from the idea that the same matter should not be discussed twice 
in a court of justice ; but the early reports go to show that, like 
estoppel by deed, it is based on a principle of evidence: a decision 
of a court of record that a deed is the deed of 4 is such cogent 
evidence of such being the fact, that no averment to the contrary 
cap prevail against it®. Recordum and senfentia are coupled to- 
gether in the early authorities as matters admitting of no con- 
tradiction °. 

The effect on substantive law of the conclusiveness of a judgment 
is worth noting. It is plain that in its origin and essence a judg- 
ment is merely declaratory of rights, not creative of them. An 
action is a dispute as to the rights of the parties; a judgment is the 
decision of an arbitrator on the point at issue. By virtue of its 
conclusiveness however a judgment has come to be regarded as 
creative of rights instead of declaratory of them, just as a bond has 
ecme to be regarded as creating a debt instead of merely proving 
it. Merger by judgment is a secondary result of the same quality 
of conclusiveness. It is the substantive form of the rule of pro- 
cedure that two actions cannot be brought for the same cause. 
When a judgment by virtue of its conclusiveness comes to be 
regarded as creating a new right instead of declaring an old one, 
the above rule of procedure becomes transmuted into the rule of 
substantive law that the right created by the judgment merges and 
destroys the right on which the judgment is founded. Thus in 
g Edward IV? it is said: ‘When a man has judgment on his own 
prayer, then he has agreed to have the defendant debtor to him by 
force of this matter of record.’ And again in the same case: ‘As by 


} Bracton, f. 420. § 17; Glanville, XIII. 17. ? D. 50, 17, 207. 
® Glanville, II. 3. * Y.B. 5 Ed IL. 14g, 
> See Y. B. 21 & 22 E!. I. 100 & 430; Y. B. 33-35 Ed. 1.8 & 64, 


* Dialogus de S:accario, I 4. Stubbs’s Sel. Ch. 176 (ed. 2). 
" Y. B. 9 Ed. IV. 50. pl. 10. 
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an obligation a contract which is of the baser nature is abated, so 
by recovery on the obligation it is changed into a duty by matter 
of record.’ In Roman law, on the other ‘hand, the defence of judg- 
ment recovered never passed over completely into a rule of sub- 
stantive law. It was in the case of a certain limited class of 
actions only that judgment destroyed the cause of action; in all 
others the defendant had to resort to the equitable plea of res 
judicata, 

JouN W. SALMOND. 











A MODERN HINDU CODE. 


(Tue Ixpore Prnat Copr, PASSED WITH THE SANCTION OF 
Tukover Rao Hotkar Banapur, MAHARAJA OF LNDORE.) 


FEXHE Indore Penal Code, passed by the Maharaja Holkar for his 

State in Central India, is the work of a native Minister of 
Justice ; we may suppose that he was trained in the Anglo-Indian 
Courts. It represents an adjustment of the Indian Penal Code to 
the conditions and prejudices of native government and society. 
The object of the legislator appears to have been to bridge over, 
cautiously and decorously, the ever-narrowing channel between 
ancient and modern ideas and institutions, by placing one foot 
upon either base, and thus availing himself of both sanctions, the 
temporal and the religious. For Law follows in its development 
the order of morality, of which indeed it is the systematic ex- 
pounder ; its principles are not at first accepted on rational but 
on theologie grounds ; it has to disguise its utilitarian aspect under 
the veil of orthodoxy, and to justify its amendment of earlier 
rulings by appeal to holy writ. 

In a country like India, where the codes of a dominant civilised 
empire exercise vast pressure and influence far beyond the range of 
their actual purview, this transition has often to be managed at a 
rate of speed far exceeding the naturally slow evolution of ideas. 
Theology, if it does not make haste, may be overtaken and overruled 
by scientific legislation. It is therefore fortunate that the sacred 
books of India abound in sententious general propositions and moral 
rules of conduct from which a skilful commentator can easily deduce 
ample warranty for ‘ purging the gentle weal’ by human statute. 
All that is needed is proper expansion of the divine ordinances, 
with reverent and specific application to novel circumstance. The 
doctrine of consequences, which underlies all natural religion, is 
thus easily brought into scientific shape without abandoning the 
prerogative of the divine legislature. 

Accordingly the Indore Code begins with a preamble which goes 
straight to the root of the matter. 

‘ Whereas... penal laws are absolutely necessary for the well- 
being of the public; and whereas, although the Hindu law is per- 
fect and complete in itself, as will be seen from the extracts 
appended, yet in the present state of India, its operation must be 
restricted and multiplied, the following rules . . . are hereby 
promulgated, &e., &e.’ 
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Then follow extracts from the Law of Manu, of the proverbial 
aml gnomiec character. We quote 

‘The only firm friend, who follows men even after death, is 
justice ; all others are extinet with the body.’ 

‘Of that Prince who takes a revenue without restraining rogues, 
the dominions are thrown into disorder, and himself shall be pre- 
cluded from a celestial abode, 

‘With great care and three methods let the king restrain the 
unjust, by imprisonment, by confinement in fetters, and by corporal 
punishment.’ 

Upon these broad foundations the legislator proceeds to construct 
his penal system; prefacing his rules, after the manner of the 
Indian Code, with general explanations and definitions, and adding 
to all the important sections a copious list of illustrations, which 
often throw a curious light on the polity of the State and the 
customs of the people. Hindu monarchy has always been absolute 
in theory, and has avoided fettering itself by any laws except the 
vague precepts of sages and saints. Now that some positive 
enactments are becoming necessary. if a prince is to keep abreast 
with the changing times, few systems could have suited him better 
than the Indian Penal Code, which is woven broad and loose like 
an immense net, to catch all imaginable offences within the meshes 
of its elastic definitions, and to vest great latitude of discretion in 
the judges. You can stake out this net as widely and tightly as 
you like by your illustrations, which exemplify hard cases. Take an 
illustration of Abetment. 

(1) ‘Ad wished to starve B. C, B's cook, omitted to cook B's 
breakfast. Chas abetted the starving of B. 

(2) ‘4 wished to have a glass of brandy. J gave him a rupee 
to purchase brandy. JB has abetted 4 to have a glass of brandy.’ 

Moreover, if there be any defin‘tions in the original Indian Penal 
Code that may seem a little far-fetched or finely drawn, it is to 
these that the subtle Indian mind is instinctively attracted. The 
original Code so defines ‘ Using Force’ as to inciude a very wide 
range of muscular movements and the causing of motion. This 
definition is adopted in its entirety by the Indore jurist: and 
although it is rather an edged tool to put into the hands of un- 
learned native magistrates, one perceives at once the power which 
is thereby preserved by a government at whose pleasure all judicial 
appointments are held. Troublesome domestic annoyances can 
also be chastised, as may be seen from the subjoined illustration of 
Criminal Foree. 

‘Zis bathing. pours into the bath water that he knows to be 
boiling. Here .4, by his own bodily power, causes such motion in 
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the boiling water as brings that water into contact with 7 or with 
other water so situated that such contact must affect 7's sense of 
feeling. 1 has therefore used force to 7; and if he has done this 
without Z's consent .... to cause injury, fear, or annoyance to Z, 
A has used criminal force.’ 

Our Penal Code has introduced into India a somewhat abstruse 
and complicated method of defining the various grades of homicide 
by distinctions, exceptions, and qualifications. The method has 
been adopted at Indore, although this is a subject upon which clear 
guidance and plain rules are of the highest importance for the 
guidance of native judges. But here again the drift of the Indore 
illustrations is to give tremendous latitude to the courts; while 
others tend to encourage rather untenable distinctions. 

‘A, a person specially appointed to warn people from fonding 
a river, as it was not then fordable, neglects, he being asleep, to 
warn J, a traveller. 2 attempts to cross, is carried away by the 
stream, and is killed. 4 has committed culpable homicide.’ 

And the full offence of murder is explained by the parable of 
a peon (./) stationed at the crossing of roads to warn people against 
taking one road, which is infested by a man-eating tiger. The peon 
omits to warn B, knowing that he may be killed, though xo/ in- 
tending to cause his death. 

* Bis devoured by the tiger. 4 is guilty of murder! 

We find, indeed, in this Code so picturesque a variety of 
illustrations as to suggest the notion that the legislator, desirous of 
rendering his work popular among his countrymen, may have 
imported into it, by way of examples, a number of well-known 
stories or local incidents. There is an illustration beginning— 
‘d isa general of great fame, and is seventy-eight years old; 3B, 
a married woman, deserts her husband,—which certainly reads as 
if it were founded on some romantic facts. It is appended, by the 
way, to an explanation authorising a Sessions Court to pardou any 
thief whenever the Court and a jury majority think that ‘ greater 
public good will be secured’ by pardon than by punishment. Here 
we have a judicious provision for cases where popular or religious 
sentiment may be against executing the law. 

Want of space prevents notice of some other characteristic 
features. The infiuence of the old dispensation is seen in a special 
clause for punishing any one who ‘ unlawfully cohabits, drinks, eats, 
or smokes against the law, custom, usage, or rules of one’s caste, 
tribe, class, or religion ;’ thus adding the pains of this life to the 


' [This seems to go beyond the I. P.C. See Dr. Whitley Stokes’s notes on ss, 299, 300. 
Something like ‘ knowing that he mest in all proLability be killed’ would be required to 
make the offence murder even with the aid of s. 32. Ep.] 
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penalties incurred by such offenders ina future existence. And the 
offence of adultery includes intercourse with the widow as well as 
with the wife of another person. The compiler of this Code has 
shown great industry and considerable aptitude in grasping and 
availing himself of general principles and of a good method so far 
as they seem to him practically serviceable to the constitution of 
his government and suitable to accepted custom. Nevertheless 
there is some room for apprehension that the Indian Penal Code, 
which, like the steam locomotive, runs well enough in the hands of 
its inventors, may be too easily converted, under the semblance of 
imitating the highest model of civilised codification, into a powerful 
and levelling engine of organised absolutism. 


A. C. Laut. 


[Perhaps it ought to be explained that the Indore Penal Code 
has been in force for some years: it has only recently been brought 
to our notice. ] 











ML) 


REVIEWS AND NOTICES. 


{Short notices do not necessarily exclude fuller review hereafter. | 


The Law of France relating lo Liduatrial Property, Patents, Trade Marks, 
Se. By Tuomas Bareray. London: Sweet & Maxwell, Lim. 
1889. Small Svo, xvi and 244 pp. 

Tue term ‘industrial property’ is French in its origin, but through the 
Industrial Property Conventicn, and the discussions connected with it, has 
made a step towards becoming recognised in the United Kingdom. — It is 
intended to embrace, not ouly patents and trade marks, but various other 
subjects in regard to which laws exist for the protection of manufacturers or 
producers, as well as honest traders. 

The author, in the introduction, gives an interesting summary of the 
salient differences between the law of France and our own, in regard to 
patents, trade marks, and especially to designs. In regard to designs, such 
registration as French law provides for, is a mere matter of official custody, 
giving no protection to the designer, or information to the public. In 
regard to trade marks, all that registration does in France is to raise a 
presumption of priority in favour of the person registering it, and to give 
the real owner a remedy by criminal as well as civil proceedings. By no 
length of time can registration confer an indefeasible right. In regard to 
patents, French law, like cur own, makes the validity of the grant conditional 
on the invention being new and patentable ; but there is not even such pre- 
liminary investigation as our own law provides for. The patentee applies for 
his patent entirely at his own risk, with no sort of official warning or 
guidance. There is a forfeiture in case of the invention not being worked 
in France; and also in case of the patentee having introduced into France 
articles manufactured abroad, and similar to those protected by his patent. 
This last article of forfeiture is, we are told, repealed as regards subjects of 
States belonging to the ‘ Industrial Property Union.’ The article (V) of the 
Convention which, in effect, stipulates for this repeal, is given at page 139. 
But we do not find cited any Act of the Legislature expressly carrying out— 
the repeal. 

The introduction further contains an interesting account of the origin of, 
and the discussions which led up to the Industrial Property Convention, 
which was concluded on the 20th of March, 1883, between the governments 
of Belgium, Brazil, Spain, France, Guatemala, Italy, Holland, Portugal, 
Servia, and Switzerland, and has since been acceded to by Great Britain, 
Sweden and Nerway, the United States, and Tunis. The text of the Con- 
vention is set out in full (p. 136); and to the various articles of this, as 
well as of the Legislative Acts, are added notes referring to the preliminary 
discussions and to the decisions of the Courts upon the effect of the laws. 

The salient topic of discussion has been the question of protection to 
manufacturers, in a place whose goods have obtained a special reputation, 
against the introduction into the market of goods manufactured elsewhere, 
ond represented as coming from the place in question. This discussion is 


still pending. 
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In the meantime it is interesting to see how the law stands in France 
itself. There is a law of July 28, 1824, as follows':—‘ Any person who 
shall affix or by adding, shortening, or any other alteration, shall cause to 
appear on manufactured goods the name of any manufacturer but their real 
manufacturer, or the name of any manufactory but that at which the goods 
were manufactured, or the name of any place but that of manufacture, will 
be liable to the penalties prescribed by Act 423 of the Penal Code, and to 
damaves where a right to them exists.’ The article of the Civil Code which 
has been construed as embracing the right to damages in such cases, and in 
all cases of ‘ fraudulent competition ’ (a comprehensive term used in France 
to comprise the whole of the class of cases of which the wrongful use of a 
trade mark is an example) is the following : —Art. 1382 : ‘ Any act whatso- 
ever of a man causing damage to others renders him by whose fault it has 
occurred liable to repair it.’ 

Upon these laws, the Court of Cassation, on July 12, 1845, laid down the 
following important principle:—‘ The name of a locality renowned for its 
manufacture constitutes a collective ownership by the manufacturers of the 
district, and they have a right to bring an action for the usurpation of the 
name, and to claim damages for the loss which the infringement has caused 
them.’ 

This important ruling does not appear to have been ever modified or 
questioned by any subsequent decision. But upon another, and also very 
important aspect of the question, the rulings of the Court are somewhat 
confusing. By a decision of gth April, 1864. the Comt declared that the 
19th Article of the Trade Marks Act of 23rd June, 1857 (which was com- 
monly supposed to be only the application of a more stringent provision, that 
of seizure, to the subject-matter of the Act of 1824) was applicable only in 
cases of fraudulent usurpation, and that consequently there was no offence 
where a manufacturer had caused or permitted his name or mark to be placed 
on goods manufactured abroad, But in 1884 the same Court decided that 
the last mentioned ruling had been misunderstood, and found that the Act 
of 1824 ‘ prohibits absolutely and punishes the placing on industrial products 
of the name of any place other than that of manufacture, or the causing of 
its appearance by means of any alteration, and that the principles laid down 
by this law have been maintained and confirmed by Art. 19 of the Act of 
June 23, 1857, by the terms of which all foreign products bearing either 
the mark or the name of a manufacturer residing in France, or the name or 
place of a French manufactory, are prohibited from entry, excluded from 
transit or warehousing, and may be seized wherever found, either at the 
instance of the Custom authorities or of the Public prosecutor, or of any 
person whose interest is affected.’ 

This last decision does not seem to have been very happily worded, and 
has consequently given rise to numerous questions before the ordinary 
tribunais. The general tendency of these rulings is to construe the decision 
of the Court of Cassation as intending to lay down some such propositions 
as the following :—(1) That fraudulent intent is a necessary ingredient to a 
breach of the law; (2) That such fraudulent intent may be presumed 
from the fact that the name of a French manufacturer or place, not being 
the actual manufacturer or place of manufacture, is put upon the goods; 
(3) That the presumption may be rebutted by its being shown either that 
the placing of the name does not, to dealers in or buyers of the goods in 
question, represent the fact of manufacture by the person or at the place in 


' These laws will be found more at length in Mr. Barclay’s article in the Law 
QUARTERLY for April, 1887 (vol. iii. p. 221). 











92 The Law Quarterly Review. (No. XXI. 


question; or that such representation is, having regard to the ci:cumstances 
of the particular trade or manufacture, immaterial. 

Mr. Barclay mentions that legislation is proposed in France for amending 
or better defining the law. It may be hoped this will be done so as to give 
scope for harmonious action by the authorities in France and England. In 
England, indeed, until recently, we have not been free from reproach. But 
the scarcely intelligible and wholly inadequate provisions of the * Merchandise 
Marks Act, 1862, have been superseded by the explicit and stringent pro- 
Visions of the * Merchandise Marks Act, 1887’ (50 & 51 Vict. c. 28); and 
this Act, so far as relates to criminal prosecution, forfeiture of the goods, 
and prohibition against importation, is perhaps the most stringent Act in 
any country. These provisions might well serve as a model for legislation 
in France. At the same time it is questionable whether perfect reciprocity 
would be attained on our side without some extension of the means of civil 
redhess, by giving to manufacturers in a locality renowned for the manu- 
facture a loens standi similar to that given by the French law of 1824, as 
interpreted by the Court of Cassation in 1845. 
R. CAMPBELL, 


The Law of Artistic Copyright. By Reeixatp Wiystow. London: 
William Clowes & Sons, Lim. 1889. 8vo. xv and 215 pp. 


Mr. Wixs.ow’s previous literary ventures dealt with the Law of Protes- 
tant Nonconformists and the Law of Private Arrangements between 
debtors and creditors ; and to these subjects, the connexion of which is not 
at first sight obvious, he has now added a third work, even more dissimilar 
in matter, in the book before us. There is no reason why one branch of 
copyright should not be made the subject of a separate treatise, though Mr. 
Winslow is, we believe, the first to do it. That there is some slight difficulty 
in so doing is shown by the fact that the author has continually to cite 
authorities on copyright in books to establish the principles of artistic copy- 
right, and by the fact that one-fifth of the text is taken up with copyright 
in designs, which is far more akin to patent than to copyright law, Still 
the class of artists and artistic publishers is sufficiently numerous to render 
it quite pcssible that Mr. Winslow’s experiment may succeed. 

Copyright statutes are proverbially monuments of legislative confusion, 
and the statutes on artistic copyright are probably the worst of their kind. 
Rarely does a case involving copyright in works of art come into Court 
without perplexing the judges and exposing the clumsiness of the legisla- 
ture. Whether it is Vottage v. Jackson, L. R. 11 Q. B. Div. 627, with the 
inquiry whom the lezislature can have meant by the ‘auther’ of a photo- 
graph, or Tuck v. Priester, L. R. 19 Q. B. Div. 627 with its ambiguous 
phrase ‘the benefit of the Act,’ each new litigation brings a new puzzle. It 
is easy to anticipate new difficulties in the Acts; the task is to solve these 
difficulties ; and we are glad to see that Mr. Winslow has not confined him- 
self to the beaten track of previous decisions, but has attempted to give 
some guidance to those who have to leave that beaten track and advise on 
new points of construction. We do not agree with some of the conclusions 
arrived at by Mr. Winslow, but it is something to find an author who faces 
difficulties instead of ignoring them. 

For instance, following the nineteenth section of the International Act of 
1844, Mr. Winslow says that no person can obtain copyright in a work of art 
first published out of Her Majesty's dominions except under the Inter- 
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national Copyright Acts. But the Act of 1862, which gives copyright from 
the making of the work, gives it in respect of all works of art made by a 
British subject or person resident within the deminions of the Crown, and 
whether such works are made in the United Kingdom or elsewhere. The 
time when the residence is to be looked at is not stated. Mr. Winslow 
suggests that it must be at the time of publication, not of making, as it is 
apparently contemp'ated that a person resident in the dominions of the 
Crown may make a work out of these dominions. But what about a British 
subject who makes a work out of the dominions of the Crown! He has 
clearly copyright under the Act of 1862. Suppose he then published out of 
Her Majesty's dominions ; according to the Act of 1844 such a person can 
only have copyright under the International Acts. Does he therefore lose 
the statutory copyright he had acquired under the Act of 1862? Mr. 
Winslow dees not deal with the puzzle, and we commend it to his attention. 
Again, suppose there is never publication of the work of art at all; Mr. 
Winslow's view that residence of the foreign author is to be considered at 
the time of publication appears to fail us. While if a foreign author makes 
a work of art abroad and registers it in England, if he comes to Eugland 
ten years afterwards and publishes it for the first time, he will apparently 
in Mr. Winslow’s view have had a valid copyright from the time of his 
painting the picture, though if he had stayed abroad he would have none. 

The Berne Convention, parts of which Mr. Winslow is the first to pub- 
lish and with some brevity to comment on, makes confusion worse con- 
founded. The wide-sweeping effect of this Convention is hardly yet 
appreciated by the British public, though the proposed annexation of copy- 
right in Fuust and other operas by the Carl Rosa Company will cause the 
Convention to be more widely known. One of the questions which require 
careful attention from the courts is what, if any, reg'stration of foreign wo: ks 
of art is necessary to secure British copyright. Mr. Winslow is ef opinion 
that in the case of pictures, while registration under the Internaticnal Act of 
1844 is rendeied unnecessary, registration under the British Act of 1862, 
before the infringement complained of, is still necessary (see p. 90). The 
question is complicated, but we cannot agree with Mr. Winslow. By 
section 4 of the Act of 1886, the provisions of the International Copyright 
Acts concerning registry and delivery of copies of works shall not 
apply to works produced in any country except so far as provided in the 
order in Council giving English Copyright to such works. The order in 
Council of November 22, 1887 (called November 28 in Mr. Winslow's text, 
November 22 in his appendix), contains no provisions at all for registration 
or delivery of copies. Therefore the provisions of the International Copy- 
right Acts as to registration and delivery of copies do not apply to works 
preduced in foreign countries. As to paintings, the Act of 1862 is to be 
taken by § 12 as including all the provisions of the Act of 1844, aml the Act 
of 1862 is the only Act regulating the terms of International Copyright in 
paintings. Therefore the provisions of the Act of 1862 as to registration 
and delivery of copies do not apply to paintings produced abroad, Mr. 
Winslow, in treating the Act of 1862 as applying, and the Act of 1844 as 
excluded, appears to overlook the fact that the Act of 1844 has nothing to 
do with paintings. 

However, all this is very complicated and tedious; the only excuse for the 
discussion is that the Copyright Acts have to be worked and construed, ard 
Mr. Winslow has wisely pre‘erred attempting to understand them to 
simply reprinting them. The book is clearly wiitten; the authorities 
appear to have been fully considered: the collection of statutes, orders in 
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Council, and Conventions at the end is useful; and a few simple precedents 
for sale of pictures and copyrights are given. The book will be found useful 
by artists and artistic publishers, though no book, however authoritative, 


can make Copyright Statutes clear. T. ELS. 


The Statute of Limitations and Adverse Possession, with an Appendia 
containing the Euglish Acts of Limitation, By Unexry F, Buswew. 
Boston: Little, Brown & Co. 188g. La. 8vo. Ixvi and 623 pp. 


Wuite this book contains much matter that is of historical interest it 
will not, owing to the differences between English and American law, be 
of much use to the English lawyer who consults it on points arising in 
practice, except perhaps in questions arising under the statute of 21 Jac. I. 
This statute made part of the law that the American colonists took with 
them, and therefore the discussion of it contained in this book may be of 
use. It must be remembered, however, that 9 Geo. L, ¢. 14, commonly 
called Lord Tenterden’s Act, is not of force in America. <A fair specimen 
of the author's style will be found in the rules that he deduces at page 59 
from the modern authorities as to the revival of a statute-barred debt by an 
acknowledgment. 1. ‘A debt barred by ‘the statute of limitations may be 
revived by a new promise. 2. Such promise may be express or implied. 
3- An implied promise is created only by a clear and unqualified acknow- 
ledgment equivalent to a new promise. It must he absolute, unconditional, 
and not controlled by other language. It is not enough for the debtor to 
refer to a debt as due from somebody, but the acknowledgment in its fair 
construction, as interpreted by the light of surrounding circumstances, must 
admit that the party himself owes the debt. Thus the question in all 
cases is whether the acknowledgment or promise is a continuation of the 
original promise, or whether it is a new contract springing out of and 
supported by the original consideration.’ 

It appears that The Agency Company v. Short, 13 App. Ca. 793, discussed 
5 L.Q.R. 185 sub nom. The Squatter’s Case, which is not cited in this 
book, was decided in accordance with the author's views, which he states 
are supported by American decisions. The author says at page 331, 
‘Whenever one trespasser quits the possession, the seisin of the true owner 
is restored, and an entry afterwards wrongfully made by another constitutes 
a new disseisin. The continuity of possession having thus been broken 
before the expiration of the period of time limited by the statute, an entry 
within the time limited destroys the efficacy of all prior possession, so that, 
to gain a title under the statute, a new adverse possession for the time 
limited must be had.’ This view is in accordance with Y. B. 41 Ed. III, 
at 18 a. The author then proceeds to point out that to render successive 
possessions effectual, there must be such a privity between the successive 
occupants that the possession of each can be referred to one entry, as in the 
ease of landlord and tenant, or of the disseisor and his heirs. The whole 
discussion of the doctrine of adverse possession is most interesting. 

The title of Chapter VII, ‘ Application of the statute to real actions, 
may make the English reader believe that, while ardent law reformers are 
wont to grumble at the difficulty that exists in passing any reform of the law 
of property through Parliament, the difficulties in the way of law reform 
must be still greater in the United States than in this country. This is not 
quite an accurate opinion, as real actions as retained in America have been 
modified to meet modern requirements, The author says at page 405, ‘In those 
states which were colonies of Great Britain, real actions are to be considered 
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as technically in force, as being part of the Common Law, unless they have 
been expressly abolished as in New York and Massachusetts. But these 
remedies, where they are retained, have been generally adapted to the con- 
venient decision of questions of title by stripping them of the ancient 
cumbrous incidents and legal fictions —such as essoins, aid-prayers, and parol 
demurrers—which attended their early use in England. And where, as in 
most of the States, the statute fixes a uniform limitation for all real actions, 
generally twenty years, the ancient periods of limitation assigned to the 
different real actions no longer obtain.’ 


H. W. E. 


Precedents of Leases for Years, an! other Contracts of Tenancy and Con- 
tracts relating thereto, Mainly selected or adapted from existing 
Collections, including many Additional Forms, With a Short Iatro- 
duction and Notes. By J. M. Lecy and W. A. Peck. 1889. 
London: Sweet & Maxwell, Limited: Stevens & Sons, Limited. 
La. 8vo. xvi and 296 pp. 

We have considerable pleasure in calling the attention of our readers to 
this book. We think that it will be useful in solicitors’ offices. While there is 
some original matter in it, the greater part of the precedents appear to have 
been taken | with due permission | from well-known treatises, or from leases 
used in actual practice. 

There are two manners in which precedents in a work of this nature can 
be arranged. Common form clauses may be printed separately, and merely 
referred to in the precedents, or each precedent may be made complete in 
itself. While the former plan is more convenient for an expert practitioner, 
the latter, which is adopted in this book, is perhaps more easy for use by 
those who are not good real property lawyers. Considering that many 
practitioners who have to draw leases have not had the advantage of 
studying in a conveyancer’s chambers, we think that the authors have acted 
wisely in adopting the latter plan. 

The book consists of a short introduction, and twelve parts containing (1) 
Agreements for Leases; (2) Agreements for Building Leases and Building 
Agreements; (3) Leases and Underleases of Unfurnished Houses; (4) 
Leases and Underleases of Furnished Houses; (5) Farming Agreements 
and Leases; (6) Leases and Underleases of Trade and Business Premises ; 
(7) Allotments ; (8) Leases of Sporting Rights ; (9) Mining Leases ; (10) a 
Lease for Lives; (11) Assignments, Licences, Surrenders, and Renewals ; 
(12) Special Clauses. 

It is perhaps impossible to state the law on an intricate subject without 
going into details; hence a concise statement of law is rarely correct. In 
their introduction the autho's have followed the bad example of Horace 
‘ Brevis esse laboro Obscurus fio.’ While we are perfectly satisfied from the 
style of the text that the authors are competent to discuss the questions 
raised in the introduction, it is right to point out that the extreme brevity 
that they adopt may perhaps mislead practitioners who are not good 
lawyers ; fur example, it is impossible to doubt that the authors are 
acquainted with the effect of an express covenant for quiet enjoyment in 
negativing the covenants implied by the demise, but they do not state this 
in the discussion on p. xv of the effect of an express covenant, and we 
cannot help thinking that they might mislead a person who did not know 
the law. It is right to add that the authors might retort that their book 
was only intended for lawyers. 
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Perhaps the forms in Parts XI and XII will be of greater use than 
all the other parts of the book. Almest every practitioner has a form of 
lease which is generally used in his office, and which contains the clauses 
commonly used in the neighbourhood, but it is highly improbable that he 
has either in manuscript or print some of the special provisions in part 
XIT. 

There are a few forms and precedents that we should have expected to 
find in «a work of this character which are omitted. We cannot find (1) an 
assignment of part of a lease; (2)a surrender of part of lease ; (3) provisions 
for compensation of the landlord of a furnished hou-e in case of infectious 
illuess; (4) Deed varying the provisions of a lease, and perhaps (5) a 
absolute prohibition of an assignment to a limited company, a probibition 
Which in leases at rackrent is of the utmost importance to the landlord, as 
in the event of the company going into liquidation he may have difficulty in 
obtaining the rent due to him, as he has not the priority in liquidation 
which he has in bankruptey. The precedents of farming agieements and 
leases are very full, and will be of the greatest use to those who have to 
draw model forms for use on a large estate. H. W. E. 








Hints on Advising on Title, and Practical Suggestions for Perusing and 
Analysing Abstracts, with an Outline of the Law relating to Title 
of Land, and Tables of Stamp Duties since 1815. By Wiis1aM 
HIexry Gover. London: Sweet & Maxwell, Limited. 8vo., 
xxvii and 155 pp. 

Tue author says in his preface, ‘The objcct of this manual is to furnish 
suggestions for dealing with the questions usually arising on abstracts of 
title to freeholds, copyholds, and leaseholds, and advising on the title shown 
thereby.” The merits of the book are the following: First, the author has 
perused Preston on Abstracts with much care. A book by a writer saturated 
with Preston (if we may use the phrase) must be useful to Real Property 
lawyers. Secondly, the book contains a very great amount of information 
condensed into very small space. Thirdly, the author seems to have con- 
sidered almost all the questions that usually occur in abstracts. The 
demerits of the book mainly arise from the author's zeal for brevity, which 
has made him obscure, and even in some cases incorrect. For instance, he 
says at p. 57, ‘An infant owner in possession is deemed a tenant for life for 
the purposes of the Settled Land Act 1882, so that a sale can be effected by 
the trustees of the settlement.’ We have no fault to find with this state- 
ment, but we are surprised not to find a statement that where an 
infant would if he were of full age be a tenant for life, &c., the powers of 
the settlement may be exercised on his behalf by the trustees. Con- 
sidering that in the great majority of -trict settlements an infant is expressly 
excluded frcm the possession, we think that the point that we have mentioned 
is at least of as much importance as that which the author has stated. 

Again, in his account of the searches that ought to be made before com- 
pletion, the author omits all mention of that numerous class of land-charges 
which are not registered under the Act of 1888. We do consider that he 
does not go far enough in saying that in the case of agricultural land inquiry 
should be made whether there is any charge for drainage or improvements 
created before 1889. Charges of this nature are not found on agricultural 
land only. To our knowledge one at least of the most important squares in 
London is infested with charges of this nature, and we have been informed on 
good authority that within the last three or four years a luckless mortgagee 
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of leaseholds in the City discovered shortly after he had advanced his money 
that the mortgaged property was subject to heavy charges of this nature. 
There are many other statements in the book to which we could take 
exception, but nevertheless we consider that it will be useful to that large 
class of practitioners, living for the most part in the country, who cannot 
afford to purchase and have not access to a law library. While we do not 
consider that the book will be of much use in fighting cases, we think that 
it will be a fairly useful guide to advising on title in non-contentious cases. 
We call particular attention to the tables of Stamp Duties, which extend 
backwards as far as the year 1815. Tables of this nature ought always to 
be before a conveyancer when he advises on title, as there are but few, if any, 
who can safely trust to their memories for the details of the Stamp Acts. 


H. W. E. 





Declaration of War: A survey of the position of Belligerents and Neutrale, 
with relative considerations of shipping and marine insurance during 
War. By Dovetas Owen. London: Stevens & Sons, Lim. 8vo. 
xxiv and 488 pp. 

Ove is not prepossessed in favour of a law-book the title of which is at 
once sensational and misdescriptive. We opened Mr. Owen's treatise upon 
‘Declaration of War,’ expecting to find in it a discussion of the questions 
debated early in the century by Mr. Ward, and recently by Col. Maurice, as 
to the legitimacy of a war commenced without formal notice. The book is 
in reality devoted to a minute consideration of the effects produced by the 
incidents of war upon Commercial Transactions. These effects, which are of 
the utmost importance, are no doubt dealt with in a somewhat fragmentary 
manner in the classical works of Arnould and Maclachlan upon the law of 
marine insurance and of shipping. It would not be undesirable to extricate 
the special subject of maritime law in time of war from maritime law gener- 
ally, and to exhibit it in an easily intelligible form for the information of 
shipowners, shippers, and underwriters. This seems to be the object which 
Mr. Owen has proposed to himself, but he can hardly be congratulated upon 
his success in attaining it. He sees that the subject may be approached from 
the side of international Jaw, or from the side of maritime contracts, and 
that its contents may be classified accordingly. Instead of selecting one or 
other of the two methods he has unfortunately endeavoured to combine 
them, with a resulting confusion which must be seen to be believed. We 
shall fall back upon our Tudor’s Leading Cases, our Arnould, and our 
Maclachlan. 





The Law of Torts, By J. F. Cuerk and W. H. B. Lixpsett. London: 
Sweet & Maxwell, Limited. 1889. La. 8vo. lv and 675 pp. 


Principles of the Law of Negligence. By Tuomas Beven. London: 
Stevens & Haynes. 1889, La. 8vo. lix and 1252 pp. 


‘A tort, say the authors at the outset of the former of these works, 
‘may be described as a wrong independent of contract, for which the appro- 
priate remedy is a common-law action.’ This is a fair, though not quite 
accurate, description in brief, of the scope of the work ; but it should have 
been pointed out that this use of the word ‘tort’ is arbitrary, and only 
defensible as convenient to mark a class of miscellaneous subjects, for which 
it would be difficult to find another term, The word ‘tort’ has long ceased 
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to have any great practical importance ; aor, at the time when it indicated 
an important distinction, would it have been possible to define it accurately. 
It was precisely because to have used the word ‘tort’ would have been 
inaccurate and misleading, that the authors of the Conmon Law Procedure 
Act of 1852 employed the expression ‘ wrongs independent of contract’ for 
one of the divisions of their schedule. They treated the word ‘tort’ as 
dead, and tried to give it decent burial. It continued, however, to enjoy a 
lingering vitality in questions relating to the survival of actions, and costs, 
The remains were dug up by the authors of the County Courts Act 1867 
(s. 33), and the word has been lately revived in an altered sense, for 
purposes of classification. The author of a text-book is not, however, yet 
privileged to define after the style of a parliamentary draftsman; and if he 
does, he should follow that style so far as to preface his definition by some 
such words as ‘For the purposes of this book.’ 

Accepting however the definition as a fair description of the scope of the 
work, the next thing to be looked at is the principle of arrangement. On 
page 3 of the introduction, the authors appear to adopt the tripartite 
division : (1) right of personal liberty and security, (2) right of reputation, 
and (3) right of property. But this is not pursued ; and on page 5 we have 
the division of torts into these in which the party is liable—(1) simply by an 
act or omission itself amounting to an infringement of duty, (2) where the 
conduct of the wrong-doer is unlawful only by reason of his failure to exer- 
cise proper care and skill, (3) where there must be some element of wilful 
wrong-doing. This does not appear an arrangement conducive to clearness. 
But the carrying out of even this arrangement is postponed—without 
explanation—to seven chapters (II-VIITI) which apparently are here inserted 
as belonging to the subject of torts generally. And of this matter a great 
part of Chapter IT on ‘Parties,’ and the whole of Chapter V, ‘ Notice of 
Action,’ is mere procedure, which ought not to encumber a part of the work 
dealing with general principles. 

Mr. Beven’s book, ‘ Principles of the Law of Negligence,’ is based on a 
different principle of classification. It embraces a field which of late years 
has greatly and rapidly increased in extent and multitude of sub-divisions ; 
and the scope of the work is determined by popular and practical, rather 
than by scientific or technical considerations. The author is, however, 
careful at the outset to analyse the term ‘ negligence,’ and the various 
definitions which have been given of it. He then discusses ‘degrees of 
Negligence’; and shows that the three degrees of the post-Roman 
civilians have been dropped for all practical purposes. To the distinction 
of the Roman lawyers themselves between eu/pa /ata and culpa levis, he 
attaches great practical importance ; and adopts the view, which seems well 
founded, that it indicates a difference of ‘kind’ rather than ‘degree.’ 
Culpa lata—non intelligere quod omnes intelligunt :—Culpa levis (lack of 
the diligence of the good business man in his business). He then considers 
each of these as applying (a) In the case of rights arising out of contract ; 
(4) In the case of wrongs independent of contract. Having done this, he 
deale with the ‘ limits of liability,’ including a discussion of cases where the 
sequence of causes leading from the act to the result complained of, has to be 
carefully analysed. Here is discussed at considerable, but not too great 
length, the class of cases of which //eaven v. Pender (11 Q. B. D. 503) is the 
latest, and perhaps the most important in the English Courts. At the 
same time are set forth some of the latest expressions of opinion in America, 
where //eaven v. Pender has been much discussed, and some eulogiums have 
been pronounced upon the judgment of Brett M.R., which stated the duty of 
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every person to other persons generally, in respect of care, more broadly 
than the other members of the Court were prepared to do. 

The general arrangement of the work divides the subject into three 
books :—the first is entitled ‘General Relations, and besides the general 
subjects already mentioned, discusses ‘onus of proof,’ ‘ contributory negli- 
gence, ‘corporations and public bodies, and the ‘liability of a master for 
and to his servant.’ The second book is occupied with ‘ Special relations 
arising out of Contract.’ And the third with ‘ Special relations not arising 
out of Contract.’ This arrangement seems to contrast favourably with that 
of Messrs. Clerk and Lindsell’s book. 

In regard to the substance of the two books, it is impossible to resist the 
conclusion that a clear and intelligible principle of arrangement has 
much to do with perspicuity in the discussion of principles and statement of 
results in detail. And in the solution of a difficult question belonging to 
the ground common to the two books, we should expect the greater 
assistance from Mr. Beven’s. Both books, however, contain evidence of 
much serious work, and ought to receive a fair trial at the hands of the 
profession. 


The Constilution of Canada, By J. E. C. Munro, Cambridge: 
University Press, 1889. 8vo. xxxvi and 356 pp. 

Federal Government in Canada. By Joux G. Bovrtxot. John Hop- 
kins University Studies in Historical and Political Science. 
Seventh Series, X, XI, XII. Baltimore. 1889. 8vo. 172 pp. 


TueEsE books are a sign of the times. When an English author publishes 
for Englishmen an elaborate account of the Canadian institution, and a 
Canadian author contributes to an American series of works on historical 
and political science a masterly disquisition on Federal Government in 
Canada, we may safely conclude that the whole English people on both 
sides the Atlantic are interested in constitutional problems. In England 
at any rate the circumstances of the day have aroused a desire for know- 
ledge about federalism which stands in marked contrast with the apathy 
with which Englishmen only a few years ago regarded all questions of a 
merely constitutional character. 

Oddly enough, it is the Canadian, rather than the English writer, who 
meets the wants of the English public. Professor Munro's ‘Constitution of 
Canada’ is, as may be gathered from his preface, modelled upon Sir William 
Anson's admirable work on the Law and Custom of the Constitution. He 
gives much such an account of Canadian institutions as Anson has given us 
of English constitutional law and practice, and we can well conceive that 
the professor’s statement of, for example, the constitution and customs of 
the Dominion House of Commons, of the method of legislation adopted 
by the Dominion Parliament, and the like, may be most useful to Canadian 
politicians, and be as serviceable to them as May’s ‘ Parliamentary Practice’ 
is to any one who takes part in English politics. We regret however that 
a professor of law should have countenanced the delusion that the Crown is 
not a member of the Dominion Parliament (see Munro, Constitution of 
Canada, p. 110); the error might have been avoided by following the accu- 
rate terminology of the British North America Act, 1867, 5. 17. But for 
English readers Professor Munro's book is too full of details,and too much want- 
ing in any general view of the whole subject with which it deals. Bourinot's 
‘ Federal Government, on the other hand, gives the English student exactly 
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what he does not find in the treatise of the English professor. For Mr. 
Bourinot’s four lectures are each of them devoted to giving a general view of a 
different side of Canadian federalism. The first provides—what Englishmen 
much need—an historical outline of the growth of the Dominion ; the second 
explains the general features of the federal system; the third with the 
government and the parliament of the federal State ; the fourth with the 
provincial governments and legislatures. Whoever wishes to form a fair 
estimate of the value of our author's work will do well to study with care 
the second lecture. It is an admirable specimen of good workmanship and 
may be read with great profit as well by those who overrate, as by those 
who under-estimate, the practical difficulties of establishing a good working 
federal system. 

Any candid student of Bourinot’s pages must be led towards two or three 
conclusions of no small importance. The first is that the experiment of 
binding together all the provinces of the Canadian Dominion by a federal 
tie has been, if not a brilliant, yet, considering the difficulties of the case, a 
decided success. The second conclusion, which is now placed past a doubt, 
is that the most careful foresight in drawing the line which divides the 
powers of the Dominion, or in other words of the ceutral government, 
from the powers of the States, or (as in Canada they are called) the 
Provinces, cannot by possibility prevent the rise of constant disputes or 
questions as to the proper limits of federal authority on the one hand, and 
of State rights on the other. Federalism in Canada, as elsewhere, almost of 
necessity involves the submission of political controversies to the arbitrament 
of the law courts. No nation which has not a supreme respect for law can 
without great difficulty keep a federal government in working order. The 
third conclusion to which our student will, we suspect, arrive is, that the 
existence of the Imperial Parliament, or, in other words, the connection 
with England, has for the moment at least facilitated the development of 
the federal system in Canada. The English Privy Council has provided the 
Dominion with a perfectly impartial Supreme Court. The authority of the 
British Crown has probably given some additional weight and prestige to 
the government of the Dominion, or, in other words, to the central power, 
and has prevented the occurrence of disputes which might distract, or even 
rend asunder, the Confederacy. But the connection with England which 
has fostered the rise, may, it is possible, retard the development of Canadian 
federalism. In every federal state the citizens are expected to cherish at 
once a feeling of state loyalty, and a feeling of federal loyalty. When a 
Confederacy forms part of an Empire a citizen should cherish also a sentiment 
of Imperial loyalty. The ideal citizen of Ontario must be in spirit as well 
as in law an Ontarian, a Canadian, and a British subject. Whether the 
sentiments proper to the three positions can permanently be kept in force 
is a matter awaiting the decision of the future. For the present the best 
course for intelligent Englishmen is to collect from treatises such as Mr. 
Bourinot’s all the ascertainable facts as to the new kind of federalism which 
exists, and more or less flourishes, in Canada. 





Histoire des Institutions politiques et administratives dela France. Par 
Pavut Viottet. Tome premier. Période Gauloise, Période Gallo- 
Romaine, Période Franque. Paris: Larose et Forcel. 18g0. 8vo. 
viii and 468 pp. 

Tus volume provides an excellent introduction to the study of that 
process of change which, in the course of eight or nine centuries, may be 
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roughly said to have found European civilisation imperial, and to have left 
it feudal. If one were to call this change a development, the phrase would 
perhaps involve the notion of paternity to an extent hardly justifiable, and 
certainly disputed with force as well as with vehemence. On the other 
hand, to imagine that the introduction of the feudal system was an exception 
to the general rule that ‘natura nihil facit per saltum,’ would be to dis- 
regard history. What was this feudal system? We talk of it, we refer to 
it the origin of many modern institutions, but what was it! Let any one 
sit down to describe it in a series of definite propositions ; let him even 
limit himself to a dozen characteristics ; he will find some of his character- 
istics wanting in one or more countries where the system as a whole 
admittedly prevailed. Let him take a particular date. M, Viollet’s 
opinion is that the feudal system has established itself about a.p. 1000, at 
any rate in France. What can be more characteristic of the feudal system, 
as we conceive it, than the power of the lord over the marriage of his 
vassal? But we have an edict of Clotaire I, of the early part of the seventh 
ceutury, purporting to restrain the royal power in this respect. ‘ Hominium,’ 
homage, the tie which binds the great man and his vassal to each other, is 
surely feudal! But M. Viollet considers it as directly descended from the 
Merovingian ‘commendatio, by which a man became the ‘ vassus’ of a 
* senior.’ 

After the death of Louis the Pious in a.p. 840, for a period of about 200 
years, the weakness of the Crown and the power of the nobles produced a 
state of things extremely unfavourable to civilisation and settled society. 
The central authority was paralysed, the nobles fortified their castles, 
carried on private wars among themselves, and ground down the mass of the 
population. Arbitrary power cared little for law. The weak sought the 
protection of the strong man in return for services as his retainers. The 
church fell under the government of Theodoras and Marozias. At the end 
of this period things settle down. What is it that we see? The feudal 
system, we say. It is the cooling down of the civilised world. We must 
take a metaphor from geology. Some institutions are in a metamorphic 
state, but the lines of stratification are not wholly obliterated ; some have 
survived fairly well, but others have been fused past recognition, and a new 
thing is in the place they once occupied. Such of the old institutions as 
served the turn of those turbulent seigniors have been fostered and 
amplified : ‘commendatio’ is represented by ‘homagium. But it is the 
unrestrained power of the nobles which crystallises into ‘la haute justice.’ 
Just as a man may trace the colour of his eyes to a paternal ancestor, and 
the shape of his mouth to one on his mother’s side, and his bad temper to a 
stepmother at home, so may it be with the feudal system. It would be a 
mistake to define feudalism by excluding everything which existed pre- 
viously; it would be equally wrong to date feudalism from the first 
appearance of a feudal characteristic. 

It is manifest therefore that the feudal system cannot be understood 
without a study of the previous history of society. The present wlume 
deals in a comprehensive way with this subject, and though stopping short 
at the appearance of the feudal system, the author manages to bring 
within a very considerable compass an immense amount of information, with 
plentiful references to the authorities. He begins with the Gauls: he 
describes the Roman administration of Gaul from Cwsar’s time ; the gradual 
infusion of Germans previous to Clovis, and the effect of this upon the 
Roman institutions on the one hand, and upon the Germans themselves on 
the other. He considers the first Salic Law to date from the fifth century, 








102 The Law Quarterly Review. [No. XXI. 


in spite of M. Fustel de Coulanges; from whom he also differs in finding 
among the Franks the traces of an elective monarchy. He considers that 
the Merovingian king was an absolute judge, and that all inferior jurisdic- 
tions emanated from the Crown. He scoffs at the idea of jurisdiction being 
connected with a feudal grant ; he thinks the Rachimbourgs and Scabini 
were true judges, and as their number was usually seven, he fathers the 
institution upon an ancient system of arbitrations. But it is impossible to 
mention all the interesting questions raised or discussed. 


Chitty’s Equity Index. Fourth Edition. By H. E. Hirst. Vol, VIII. 
Containing the titles ‘Ventre Inspiciendo, Writ de’ to ‘ Younger 
Children, Addenda and Appendix. La. 8vo. vii and 7365-8368 pp. 

Chitty’s Equity Index, Fourth Edition. By H. E. Hirst. Volume 
IX. Containing the ‘Index to the names of Cases’ [unpaged]. London : 
Stevens & Sons, Ld. and Sweet and Maxwell. 1889. 


Tue penultimate volume of ‘Chitty’s Equity Index’ is now in our 
hands, The first volume came as long ago as 1883, and the last will 
probably appear in 1890. Not that we should have much reason to 
complain even if the work nornum prematur in annum, so enormous is 
the labour for a single pair of hands to do. The pity of it is, that either 
more pairs of hands were not employed, or else that the work was not 
published as a whole, smooth and round. We had hoped to have in 
this eighth volume the most serviceable part of the work, the list of cases. 
jut it is deferred till the ninth volume in favour of an immense mass of 
‘Addenda’ and a vast ‘Appendix.’ The ‘Addenda’ by themselves cover 
nearly a hundred pages, and to make the ‘ Index’ what it should be patient 
labour ought to incorporate each ‘addendum’ in the body of the work. 
The editor explains that most of the additions have been derived from some 
four or five series of reports, that he did not discover the omission of these 
cases until the work was too far advanced to admit of their insertion in the 
text of the earlier volumes, but that in the fifth and succeeding volumes 
they have been digested with the other matter in their proper places in the 
body of the work. The ‘Addenda’ also contains the cases which bring the 
first volume down to the end of 1883. We notice some few decisions in 
these additional cases which would have naturally come into Mr. Hirst’s 
fifth and sixth volumes, but it is surely better to have them here than 
nowhere at all. Then as to the appendix. It contains a list of ‘the de- 
cisions and books digested in this work which have been expressly doubted, 
overruled, followed, or otherwise commented on’ by the Courts. This is a 
valuable appendix. For safety’s sake no one should take an authority to be 
good without seeing that it is not criticised amongst the cases in this ap- 
pendix, unless indeed the practitioner's own reports are exceedingly well 
noted up. In this eighth volume we see no falling off in the laborious 
accuracy which has consistently distinguished Mr. Hirst’s work. Despite 
the immense character of the labour to which he has submitted himself, his 
force and vigour have abated no whit, and now he is within easy reach of 
the end of his task. Finis coronabit opus, we may confidently say, with the 
ninth volume which will complete a work indispensable to every book-case 
in Lincoln’s Inn. 

Since the above words on vol. viii were written, we have received 
volume the ninth and last of ‘Chitty’s Index,’ and we congratulate Mr. 
Hirst on the completion of his arduous labours. The task of proof-reading 
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for this last volume, consisting as it does entirely of names and numerals, 
must have been very heavy. So far as we can see the /imae labor has been 
done carefully and well. As things stand, a practitioner may say with fair 
sufety, that his point is one of first impression in English law if there is no 
decision which touches it either in the new ‘ Fisher’ or the new ‘Chitty,’ or 
in the Annual Digests from the end of 1883 onwards. There may be 
Scotch or American and possibly Irish cases on the subject : but in the vast 
abundance of case law most lawyers are content nowadays with a knowledge 
of the English decisions. There is one thing in which Mr. Hirst’s last 
volume is jxculiar, if not singular, among books. Its pages are not 
numbered. We have seen an English book without punctuation of any 
kind, but we do not remember that we have ever seen one before this, the 
pages of which bore no numbers. Not that this omission matters much to 
those, and their number will be great, who will use the rehabilitated index. 
It will be remembered that Mr. Hirst has adopted a continuous system of 
paging throughout his volumes. He has with great thoughtfulness put at 
the foot of each and every page in the ‘ Names of Cases,’ a statement of the 
number of the first page in every one of the eight volumes. This simple 
device will save much annoyance, and is of a piece with the careful prevision 
which marks every page—and they must be nearly ten thousand—of Mr. 
Hirst’s great work. 





A Treatise on the Law of the Domestic Relations ; embracing Husband 
and Wife, Parent and Child, Guardian aud Ward, Infancy, and 
Master and Servant. By James Scuovirr. Fourth Edition. 
Boston: Little, Brown & Co. 1889. Ixxiv and 773 pp. 


WueEw a book of the calibre of Mr. Schouler’s reaches its fourth edition 
within the second decade of its existence, it needs no justification or enco- 
mium. It has reached a rank of its own, which it is likely to retain as long 
as its author lives to keep it up to date. It has become a standard member 
of legal libraries and a recognised book of reference. It is hardly so well 
known in England as it deserves to be, having been in a measure supplanted 
by Mr. Eversley, who has had the advantage of treading in Mr. Schouler’s 
steps, and of profiting, as he avows, by Mr. Schouler’s arrangement and 
research. Mr. Schouler certainly takes the broadest view of each domestic 
relation : indeed we are inclined to doubt whether such disquisitions as his 
general conclusions on the relations of husband and wife are not more suited 
to a treatise on morals than to one on law. So again with the excursus on 
‘ parent and child in general:’ it is good, but somewhat out of place. The 
divisions of the work are logical and exhaustive; they are, after the intro- 
duction, the following :—husband and wife, parent and child, guardian and 
ward, infancy, and master and servant. This last relation has not the same 
importance in the United States as it has in the United Kingdom, being 
characterised by Mr. Schouler as in theory hostile to the genius of free 
institutions. We venture to say that there are few provinces of law of 
which the rules are so little understood or so frequently invoked as this. 
To descend to details, it would be instructive, alike to British and American 
readers, if Mr. Schouler would give the dates of the cases which he cites. 

. We do not ask for the double or quadruple references in which the writers 
of English law books delight, but only for the date of each decision. We 
frankly confess that a reference to ‘12 Vt’ or ‘5 Day,’ conveys no idea of 
date to our mind. Mr. Schouler seems to be somewhat unfamiliar with the 
references to English reports. We find a case of Reg. v. Smith, which is 
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reported in 1 Bail. C. C. 132; in 22 L. J. Q. B. 116; and in 17 Jur. 24, 
referred to only in an American series of reprints, 16 E. L. & Eq. 221. 
And it is not right to quote Royce vy. Charlton 8 Q. B. Div. 1 as sole 
authority for a proposition without a reference to Haton vy. Western 9 Q. 
B. Div. 636, in which Royce v. Charlton was distinctly overruled. 
On practical points such as these Mr. Schouler shows himself inferior 
to his English fellow-labourers in the same field. But in breadth of 
view and lucidity of arrangement Mr. Schouler’s work leaves nothing to be 
desired. It has won itself a high place in the library and a conveniently 
low place on the shelf; and these places it will certainly keep. 





The Law and Practice in Divorce and Matrimonial Causes. By the late 
Grorce Browne, Q.C., and L. D. Powres, Fifth Edition. London : 
Sweet & Maxwell, Ld.: Stevens & Sons, Ld. 1889. Royal 8vo. 
xx and 768 pp. 


Tue reissue of Mr. Browne’s well-known work will be weleomed by practi- 
tioners, for to tell the truth Mr. Dixon’s book was too loosely put together 
to be of much use except to students. The present edition of Browne will 
therefore be fairly entitled to be regarded as the practitioners’ standard- 
work on divorce practice. Of course some criticisms not quite favourable 
may easily be formulated. For example, we are told that ‘in the third 
edition of Mr. Oakley's invaluable work . . . complete instructions how to 
obtain a committal order will be found’ (p. 232). This is no doubt 
gratifying to Mr. Oakley, but we should prefer in a treatise on the practice 
of the Court not to be referred to anyone’s work however invaluable, but to 
have the information supplied to us by the editor. Again the doctrines as 
to legal cruelty upheld by the Ecclesiastical Courts have been regarded as 
too narrow by the Divorce Court : the editor would have shown a justifiable 
boldness if he had at once proceeded to state the law as it now is 
without troubling himself about the doctrines of the Ecclesiastical Courts. 
No amount of abuse was regarded as sufficient by these tribunals to justify a 
charge of legal cruelty, but now if the abuse has been such as to cause a 
reasonable apprehension of bodily suffering or an injury to health, it 
amounts to legal cruelty. The index is full and complete, in fact some of 
the heads are of too detailed a character, so that we should hardly be pre- 
pared to search for a subject under them. ‘Fall from virtue’ would 
hardly occur to any as a heading synonymous with misconduct. Again 
* Ejusdem generis,’ and ‘ Deductions’ may be considered rather vague. Mr. 
Powles has also a habit of putting an adjective as the catchword, which may 
be considered a bad practice—intacta virgo,’ ‘past misconduct,’ are 
examples of this ; in each case the substantive should be the leading word ; 
indeed the phrase in the former case—it is only fair to the editor to say— 
is also supplemented by ‘ virgo intacta,’ which was quite enough. 





The Annual Practice, 1889-1890. By Tuomas Snow, Cuarves Burney, 
and Francis A. Srrincer. London: Sweet & Maxwell, Lim., 
and Stevens & Sons, Lim. 8vo. elxvii and 1425 pp. 

Supplement to same work (containing Pay Office Statutes and Rules, 
R. S.C. under Statutes and Lunacy Orders, and Appeals to House 
of Lords). 8vo. xii and 198 pp. 

Tus year Mr. Winstanley’s name disappears from the ‘ Annual Practice.’ 

On the other hand, ‘ Wilson’s Practice’ is discontinued, and Mr. Charles 
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Burney transfers his skill and experience to the ‘Annual ;’ and the notes 
on a number of special subjects have been revised by members of the Bar 
and others whose names are a guaranty of competence. We may now safely 
say that ‘The Annual Practice’ is a book which every practising English 
lawyer must have; Mr. Snow and his colleagues are evidently determined 
to make it as good a practice book as he can have, and they may be con- 
gratulated on as large a measure of success as human accidents allow in a 
work of this kind. In this edition text-books of the general law (as distin- 
guished from the quasi-classical books of practice, Daniell, Morgan, Seton) 
seem to be less often cited than formerly. This is, to our mind, a wholly 
commendable change. 





The Elements of Law Natural and Politic. By Tuomas Hoppes, of 
Malmesbury. Edited, with a Preface and Critical Notes, by 
Ferpinanp Téxnies. To which are subjoined Selected Extracts 
from unprinted MSS. of Tuomas Hosses. London: Simpkin, 
Marshall & Co. 1889. 8vc. xvi and 226 pp. 


Dr. TOxnzes has been engaged on the praiseworthy work of restoring to 
its original form and reinvesting with its origival title ‘the earliest and 
shortest, yet at the same time a well-matured’ statement of that theory of 
law natural and politic which Hobbes gradually developed. Molesworth’s 
Edition of Hobbes’ Works, the only edition which many readers are likely 
to have at hand, may fairly be charged with being ‘uncritical.’ The editor 
does not tell us whence he obtained his tex and in the case of Hobbes we 
ought to have such information, for he was constantly recasting and elabo- 
rating his doctrines, and others were engaged as it seems in printing his 
work without his authority. We ought therefore to be thankful to Dr. 
Tonnies for having enabled us to see in one handy volume one particular 
stage in the evolution of that theory of law which was to leave an enduring 
mark not only on English philosophy but on English jurisprudence. It is 
interesting to catch a great writer annotating his own book, striking out a 
paragraph here, inserting a sentence there, changing one word for another; 
and this our editor enables us to do. And so, though it cannot be said of 
him that he has given us much more of Hobbes’s work than was already 
published, yet it can gratefully be said that by careful labour on manuscripts 
he makes it possible for us to see more clearly than before the process by 
which Hobbes’s theories formed themselves and found expression. As a 
critical edition of one exposition of the doctrine, an exposition not yet in- 
cumbered by over-many polemical passages, this book should be welcome, 
and a reader of Leviathan should have it by his side. 





We have also received :— 


Ueber den Willen im Privatrecht [extracted from Ihering’s Jahrbiicher, 
vol. 28, N.S. 16}. By Prof. J. Kouter.—The present essay is on one of the 
most fascinating and interminable topics of speculation which exercise philoso- 
phical jurists. We may be excused for going at once to the point which 
may be of most interest for our readers. Prof. Kohler cites English 
authority freely, though through the medium of text-books, with high 
approval of the judicial common sense which presides over the development 
of our law. ‘ English law,’ he says, ‘ has kept a perfectly right course, as it 
is needless to explain to any one acquainted with the singular practical 
insight of English judges.’ By a curious slip he cites Mr. Leake in the 
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sume judicial category with Lord Blackburn (‘die Richter Leake und 
Blackburn’). Few text-writers, however, have better deserved such an 
accidental compliment than Mr. Leake. Under the heading ‘ Der Irrthum 
im Gemiildehandel,’ Prof. Kohler gives a series of amusing examples of dis- 
puted warranty of genuineness on the sale of works of art, mostly from French 
decisions, ‘This is a topic on which our own reports, though not silent, are 
not abundant. 


Rechtsvergleichende Studien iiber islamitisches Recht, das Recht der Berbern, 
das chinesische Recht und das Recht auf Ceylon. By J. Kourer. Berlin: 
Carl Heymann. 1889. 8vo. 252 pp.— Nothing seems to come amiss to 
Prof. Kohler’s research. We cannot follow him through the Mahometan 
world, to say nothing of Ceylon and China. But we doubt not that students 
of Asiatic institutions will find his work both interesting and useful. 


Essays on Government. By A. Lawrence Lower. Boston and New 
York. 1889. 8vo. 229 pp.—This is a neat and attractive specimen of the 
modern American school of constitutional law, or perhaps we should rather 
say legal politics. More than one able American writer has in the last few 
years cast doubt upon the efficacy of the Constitution of the United States 
as a self-equilibrating machine, and suggested that a centralizing process is 
steadily and not very slowly taking place. Mr. Lowell maintains that the 
received opinion is sound, and that the balance of powers in the Constitu- 
tion is a real and stable one. He considers recent English legislation to 
have gone far towards state socialism. No English lawyer would ever 
guess what enactment he takes as his extreme example—nor will we tell. 
It was perhaps gratuitous cruelty to expose, with great professions of 
respect, the futility of Austin’s attempt to make the United States fit into 
his theory of sovereignty. 


Il Diritto Comune (anglo-americano). Per O. W. Hoxtmes, Jr. Tra- 
duzione di Francesco Lambertenghi. Sondrio: 1888-9. 8vo. 556 pp.— 
Judge Holmes’s work on ‘The Common Law,’ first published in 1881, has 
already taken a classical rank among the limited number of our really 
scientific law-books. It is generally found pretty strong meat even by 
English and American students who already have some legal training ; and 
the experiment of translating it into Italian may seem a bold one. None 
the less does Signor Lambertenghi, the Italian consul at San Francisco, 
deserve all credit for the undertaking. He professes himself almost converted 
by Judge Holmes to thinking better of our law than of the system in which 
he was brought up. 


Le droit international: la guerre. Par Sir Henry Sumyer Marne. 
Traduit de l'anglais avec autorisation des éditeurs. Paris: E. Thorin. 1890. 
8vo, xxxiv and 312 pp.—This is a careful and trustworthy version of Maine’s 
posthumous Whewell lectures, and something more; for the translator has 
modestly but effectively corrected various blemishes—omission of quotation- 
marks, obvious verbal confusions, and the like—which the English editors 
either overlooked or did not feel it within their province to correct. Sir F. 
Pollock's public lecture delivered at Oxford on Sir Henry Maine and his 
work (Contemporary Review, Feb. 1889) is translated, and also very well 
iranslated, by way of introduction. 


The Conveyancing Acts, the Vendor and Purchaser Act, the Solicitors’ 
Remuneration Act and the General Order made thereunder. With Notes 
and an Introduction. By Auprey St. Joun CLerke and Tuomas Brett. 
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Third Edition. Sm. 8vo. London: Butterworths. 1889. xliiand 360 pp.— 
That this little book has attained to the dignity of a third edition, is a suffi- 
cient guarantee of its merits. It is probably as intelligent and useful a 
commentary on the Acts to which it relates as can be found. The table of 
cases contains the references to the reports other than the Law Reports. 


The Law of Libel in its relation to the Press, together with the Law of Libel 
Amendment Act, 1888, aud all previous statutes bearing on the subject. By 
Huon Fraser. London: Reeves & Turner. 1889. 8vo. xix and 135 pp. 
—This seems to be a neat and useful handbook. It is arranged as a digest, 
and the printed form of the propositions, as they catch the eye, may lead to re- 
flection upon the wisdom of some parts of the law; take for example the 
enumeration of the number of people, from proprietor to newsboy, who may 
be sued for a libel published in a newspaper. Mr. Fraser has undertaken 
the burden, and treated his readers to the luxury, of references to all the 
current reports. 


The History of Land Tenure in Ireland. |Cambridge Yorke Prize Essay, 
1888.] By Wittiam Ernest Montcomery. Cambridge: University Press. 
1889. 8vo. vi and 191 pp.—This essay claims only to be a sketch of a 
large and troublesome subject: Mr. Montgomery has made his sketch neat 
and compact, and has apparently consulted all the proper authorities, not 
omitting such recent ones as Judge O'Connor Morris’s articles in this 
Review. The book should be acceptable both to those who have no time 
for historical research, and for those who desire a clue to guide their re- 
searches, 


Comparative Criminal Jurisprudence. Two vols. Vol. I. Penal Law. 
Vol. Il. Criminal Procedure. By H.A.D.Puiuirs. Calcutta: Thacker, 
Spink & Co. London: Stevens & Sons, Lim. 1889. 8vo. xii and 319, 
iv and 302 pp.—An elaborate edition of the. Indian Penal Code and 
Criminal Procedure Code, compariug with the Anglo-Indian law the laws of 
various other countries. It is a pity that in such a purely scientific under- 
taking Mr. Phillips could not exclude irritating controversial matter. It is 
also a misfortune, though no fault of his, that he has published his book 
just too soon to make use of the new Italian Penal Code. 


Hints on Advocacy, etc. By Richarp Harris, Q.C. Ninih edition. 
London : Stevens & Sons, Limited. 8vo. xvi and 347 pp.—The last edition 
of this popular and useful work was fully noticed in the Law QuaRTERLY 
REVIEW, iii. 226. The present edition has a new chapter entitled ‘ Tactics’ 
on the general management of a case. 


A Treatise on the Law of Execution in the High Court and Inferior Courts, 
fc. By J. Kerr Anprersox. London: Butterwerths. 1889. 8vo. Ixiv 
and 798 pp. 

The Bishop of Lincolu’s Case. A Report of the Proceedings in the Court 
of the Archbishop of Canterbury on the Objections to the Jurisdiction. 
Reprinted from the Law Reports ... with an appendix. By E. 8. Roscor. 
London: W. Clowes & Sons, Limited. 1889. 8vo. iv and go pp. 


Commentaries upon International Law. Private International Law or 
Comity. By the late Sir Ropert Puiviimore, Bart. Vol. 1V. Third 
Edition. By the Author’s son Sir W. G. F, Puinumore, Bart. and R. J. 
Mure. London: Butterworths. 1889. 8vo. xlvili and 689 pp. 
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Elements of International Law. By Hexnry Wuratox. Third English 
Edition, edited with notes, and an appendix of Statutes and Treaties, bring- 
ing the work down to the present time. By A. C. Boyp. London: 
Stevens & Sons, Lim. 1889. La. 8vo, xx and 846 pp. 


The Statutes of Practical Utility in the Civil and Criminal Administration 
of Justice passed in 52 & 53 Victoria (1889). Alphabetically arranged, with 
notes thereon, and a copious Index, by J. M. Levy. Vol. Il, Part V. 
London; Sweet & Maxwell, Lim. and Stevens & Sons, Lim. 1889. 8vo. 
641-851 pp. 

The Code of Civil Procedure, Act IX of 1882, as modified by the 
Governor-General of India in Council up to 18th July, 1888, with Commen- 
taries and Appendices. By Witiiam Grigritu. London: W. H. Allen & 
Co. 1889. La. 8vo. xliii and 461 pp. 


Notes on the Revised Statutes of the United States and the subsequent 
Legislation of Congress. By Joux M. Goutp and Grorcx F. Tucker. 
Boston: Little, Brown & Co. 1889. La. 8vo. xvi and 1062 pp. 


A Supplement to the Anglo-Indian Codes, 1887, 1888. By Wuuititey 
Strokes. Oxford: Clarendon Press. 1889. 8vo. 60 pp. 


Papers read before the Medico-Legal Society of New York, from its Orga- 
nization, First Series. Third Illustrated Edition. New York: Medico- 
Legal Journal Association. La. 8vo. 552 pp. 


Della Stato di Assedio Politico (Reprinted from The Enciclopedia Giuridica 
Italiana). By G. Anavero Ruiz. Milan: Leonardo Vallardi. 1889. La. 
8vo. 51 pp- 

The Burma Code, containing the Bengal Regulations, the Local Acts of 
the Governor-General in Council, and the Regulations under 33 Vict. c. 3 
in feree in Lower and Upper Burma, with chronological tables and an 
appendix. Calcutta: Government Press. 1889. x and 504 pp. [Price six 
rupees. | 


The Theory of Credit. By H.D.Mactxop. Vol. I. London : Longmans, 
Green & Co. 1889. 8vo. xii and 336 pp. 
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NOTES. 





Tt seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as afore- 
said, cannot be in any way answerable for MSS. so sent. 


Tue loss of Fustel de Coulanges is without doubt one of the heaviest that 
the learning of France and of Europe has suffered for many years. It is the 
office of a historian rather than of a lawyer to sum up and estimate his 
work. His first and, in some ways, his most brilliant performance, La Cité 
Antique, stamped him moreover as a classical scholar of no mean rank, 
And perhaps that which most strikes an Englishman as the distinguishing 
and individval feature of his work is the keen spirit of exact scholarship. 
By this his work is informed throughout, even when it deals with matter 
the most barbarous and unattractive from a pure scholar’s point of view. 
He brought alike to the text of Tacitus and to the text of Gregory of Tours 
the resolve to interpret their words faithfully and literally, neither omitting 
to account for anything they said nor mixing up the interpretation with 
further inferences to things which they did not say. We have not concealed, 
and shall not now conceal, our opinion that this severity of method was now 
and then carried to excess. The business of science is not to abhor infer- 
ences, but to make the right ones. We hoped one day to break a lance 
with Fustel de Coulanges over some of his later critical studies, in all 
honour and courtesy; but those last words are superfluous, for to any one 
who had known the man it was surely impossible to meet him, even as an 
adversary, in any other fashion. 

Fustel de Coulanges’ great work on the history of early French insti- 
tutions remains unfinished. But, if we take into account, besides the com- 
pleted portions, the accessory and introductory writings which appeared at 
various times, and in particular the volume of ‘Recherches sur quelques 
problémes d'histoire,’ we shall still find very much which the next gene- 
ration of students can in no wise afford to neglect. 

It would have been Fustel de Coulanges’ office to deliver a memorial 
address on Sir Henry Maine at the Institute. An estimate of Maine’s work 
by a man whose knowledge of the field was detailed precisely where Maine's 
was not, whose methods and aims were in a general way so similar, and 
whose results were so independent and often so different, would have been 
of the highest interest. The disappointment, though it may not seem large 
in comparison with the whole body of loss, is one which in this place we 
are specially bound to lament. 

F, P. 





British jurisprudence has sustained a great loss in the person of Professor 
James Muirhead, of Edinburgh, who died on the 8th of November last. 
Very few scholars in these kingdoms could compete with him in exact and 
thorough knowledge of Roman law. His ‘ Historical Introduction’ has 
already been translated into Italian, and may be ranked as one of the few 
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classical works on the subject. His edition of Gaius, if somewhat austere in 
form, is full of excellent learning, and the English reader's surest guide to 
the law of Rome before Justinian ; and we do not mean only those English 
readers to whom Continental literature is not accessible or available. Pro- 
fessor Muirhead was an esteemed, and more than esteemed, contributor to 
this Review. 


The revival of public interest in boxing naturally suggests the question, 
what is the attitude of the law towards these heroic contests. It is one of 
the ‘fundamentals’ of English law that a man’s person is sacred, inviolable. 
‘ No one,’ says Coleridge J. in Rey. v. Lewis (1 C. & K. 419), ‘is justified in 
striking another unless it be in self-defence,’ and even the right of self- 
defence does not justify counterblows struck with the desire to fight (eg. v. 
Knock, 14 Cox C.C. 1). At the same time the law favours manly sports 
and exercises because these make men better citizens. Sir Michael Foster 
(Crown Law 259), combating an opinion of Sir Matthew Hale that death 
from a blow at cudgels or a fall in wrestling is not excusable homicide, says, 
‘If A intendeth to beat B in anger or from preconceived malice and death 
ensueth it will doubtless be no excuse that he did not intend all the mischief 
that followed. ... But is this the case of persons who in perfect friendship 
engage by mutual consent in any of those recreations for a trial of skill and 
manhood in the use of their weapons?’ (if Friar Tuck, for instance, and 
King Richard agree to an exchange of buffets). ‘Here is indeed the 
appearance of a combat, but it is in reality no more than a friendly exertion 
of strength and dexterity for the purposes I have mentioned. And which 
taketh the case out of the general rule laid down by the learned judge and 
entirely distinguisheth it from that, Bodily harm was not the motive on 
either side. 1 therefore cannot call these exercises unlawful. They are 
manly diversions, they tend to give strength, skill, and activity, and may fit 
people for defence, public as well as personal, in time of need. I would not 
be understood to speak here of prize fighting and boxing matches, or any 
other exertions of courage, strength, and activity of the like kind which are 
exhibited for lucre and can serve no valuable purpose, but on the contrary 
encourage a spirit of idleness and debauchery, for these disorders will, I 
conceive, fall under a quite different consideration.’ The distinction here 
drawn by Foster between a friendly sparring match as a manly exercise or 
recreation and a prize fight fought with or without gloves is well recognised 
in our law. In Keg. v. Orton (39 L. T. R. 293) the Chairman, Sir F. Fowke, 
directed the jury that if the encounter was a mere exhibition of skill in 
sparring, a sparring match fought in gloves, it was no offence at law; but 
that if the parties met intending to fight till one gave in from exhaustion it 
was a breach of the law and a prize fight, whether the combatants fought in 
gloves or not, and he left the question to the jury, * Was this a sparring match 
or a prize fight?’ The jury, having the gloves before them, found it was a 
prize fight, and the conviction was sustained on appeal. The recent so-called 
‘glove fight’ at the Pelican Club was unquestionably a mere prize fight 
disguised. On the other hand, where the medical evidence was that the 
sparring with gloves was not dangerous, the gloves being too soft to give a 
black eye, and it took place in a private room and there was no breach of 
the peace, Bramwell B. refused to treat death ensuing as manslaughter. 
The nature of the encounter is therefore a question of fact. If a boxing 
match either is in its origin a fight, however disguised, or if it becomes so as 
the combatants warm, it is a breach of the peace and unlawful. ‘ Nothing 
can be clearer,’ says Hawkins J. in Reg. v. Coney (8 Q. B. Div. 553), ‘than 
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that every fight in which the object and intent of the combatants is to 
subdue the other by violent blows is or has a direct tendency to. a breach of 
the peace,’ for ‘although,’ he adds, ‘a prize fight may not be commenced in 
anger it is unquestionably calculated to raise the angry feelings of both 
before its conclusion.’ It is not at all necessary, however, to render a fight 
with fists illegal, that there should be any anger or mutual ill-will (Common- 
wealth v. Colberg, 119 Mass. 350). ‘ Whenever two persons go out to strike 
each other and do so each is guilty of an assault’ (per Coleridge J., Reg. v. 
Lewis, 1 C. & K. 419). This Leing so no agreement to fight can render the 
contest lawful (Parker C.B., Boulter vy. Clark, Buller N. P. 16). ‘An in- 
dividual cannot,’ as Coleridge C.J. said in Reg. v. Coney (8 Q. B. Div. 567), 
‘destroy the right of the Crown to protect the public and keep the peace’ 
(and see Rex v. Billingham, 2 C. & P. 234). There is another reason besides 
the protecting of the public against disorderly exhibitions. It is against 
the public interest, as Stephen J. has pointed out, that the lives and health 
of the combatants! (as valuable to the State) should be endangered by blows 
(see also Cooley T., ed. 1879, 163). This is the reason why no consent can 
make so dangerous a diversion as fighting with naked swords lawful (Hawk. 
P.C., 1, 484), and ‘the fists of trained pugilists are dangerous weapons of 
this kind which they are not at liberty to use against each other’ (per 
Mathew J., Reg. v. Coney, 8 Q. B. Div. 547). On this ground Entellus’ and 
Dares’ sparring match at the games would certainly by English law have 
been unlawful, having regard to the ‘gloves*’ used on the occasion. The 
tests therefore of legality in a boxing match are (i) is it a breach of the 
peace or does it tend to it, (ii) does it endanger life or health. If it does 
either of these it is unlawful and no consent can make it otherwise. 

A mere looker-on at a prize fight is not ipso facto guilty of an assault, 
but his presence, if unexplained, may be evidence of encouragement, so as to 
render him guilty of aiding and abetting (Reg. v. Coney, 8 Q. B. Div. 534). 

The maxim ‘volenti non fit injuria’ has lately come in for a good deal of 
criticism. Speaking generally however, if there is consent there can be no 
assault (Christopherson v. Bare, 11 Q. B. 473, 477), but what is the precise 
nature of the consent, the leave and licence given in friendly trials of strength 
and skill, and what will such consent cover? ‘In cases where life and limb 
are exposed to no serious danger in the common course of things, I think,’ 
says Stephen J. (Reg. v. Coney, 8 Q. B. Div. 549), ‘ that consent is a defence to 
a charge of assault even when considerable force is used, as for instance in 
eases of wrestling, single stick, sparring with gloves, foothall, and the like, 
but in all cases the question whether consent does or Coes not take from 
the application of force to another its illegal character is a question of 
degree depending on circumstances.’ The reasonable view is that the com- 
batants consent to take the ordinary risks of the sport in which they engage 
(Fitzgerald y. Cavin, 110 Mass. 154), the risks of being struck, kicked, or 
cuffed, as the case may be, and the pain resulting therefrom; but only while the 
play is fair, and according to rules, and the blows are given in sport and not 
maliciously (Cooley T., ed. 1879, 163). A blow below the belt in boxing 
would undoubtedly be an assault, so would a vicious attempt, sometimes 
made, to strangle an adversary on the ropes of the ring, so if one made a 
blow at the other likely to hurt before he was on his guard, and without 


* In a recent case a police magistrate refused on moral and medical grounds (under the 
Act for the Protection of Children, 1889) to allow boy boxers to exhibit at the Aquarium. 
‘Obstupuere animi. Tantorum ingentia septem 
Terga boum plumbo insuto ferroque rigebant.’ 
En. v. 403. 
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warning (Fast P.C., c. 5, 8.41). If these tacit conditions of fair play and 
good temper are not kept the consent is at an end, and the parties are 
remitted to their rights. Nor will consent absolve from the consequences 
of culpable carelessness, as in Sir John Chichester’s case (A//eyn 12), where 
in play ‘Sir John passed at his servant with his sword in his seabbard, he 
parried with a bed staff, and in the heat of the exercise the chape of the 
scabbard flew off, and the servant was killed by the point of the sword.’ 
This would be paralleled if a boxer should negligently put on, say, a 
knuckleduster instead of a glove. 

Of course consent may go farther as it does in the case of prize-fighters, 
and anciently of gladiators, and be a consent to total disablement or death, 
but such consent is nugatory. ‘If a man license another to beat him, such 
license is void as against the peace’ (Buller N. P. 16), @ fortiori a license by 
a man for taking his own life is void, not to say criminal. By American 
law the consent, however, though void, may be given in evidence in 
mitigation of damages. 

Here in its treatment of boxing, as elsewhere, it is impossible not to 
admire the wisdom of our Common Law. The Englishman is by nature 
combative, but he is also law-abiding. The Common Law which is the 
reflection of the national temper reconciles these two antagonistic instincts 
in the only way in which they can be reconciled, in a way which is 
consonant both to reason and our moral sense. In a word, boxing in 
sport is as old Roger Ascham would say, an ‘ honest pastime,’ and may share 
in Sir Michael Foster’s eulogium. The prize ring is on a moral level with 
the cockpit. Chrysippus the Stoic thought that cock fighting was the final 
cause of cocks to inspire us by the example of their courage. Perhaps 
prize-fighters may serve some similar purpose in the moral economy of 
things. Epwarp Manson. 





Derry v. Peek in the House of Lords is now reported, 14 App. Ca. 337. 
It is unnecessary to add anything to what has been said elsewhere in this 
Review, except that the Editor, in writing a signed article, of course 
expresses, like any other contributor, his own opinions only. The Court of 
Appeal has already acted on the decision of the House of Lords in Glasier 
v. Rolls, 42 Ch. Div. 436. The plaintiff in an action for deceit must prove 
that the defendant's statement was not only untrue, but was dishonestly 
made. We fail to understand why the judgment in the Court below, which 
proceeded on the overruled decision of the Court of Appeal in Peek v. Derry, 
should be reported at such length. It is useless to set out a discussion 
of evidence upon the reasonableness as distinct from the honesty of the 
defendant's belief, such evidence having now been held to be immaterial 
except so far as it may be evidence on the point of honesty. 





The Calliope, 14 P. Div. 138, follows The Moorcock, ib. 64, but the 
decision seems to be more clearly right upon the facts. For here the 
plaintiffs ship was invited, and even required, to discharge at the defendant's 
wharf at a time when, in fact, the front of the wharf was not in a safe con- 
dition for the ship to approach it. ‘ Here,’ in Lord Esher’s words, ‘ the 
ship was bound to go to the defendant’s wharf by contract, in the former 
case the ship could use the wharf if she pleased.’ But how will this rapidly 
developing line of cases fit in with the decision and reasons of the House of 
Lords in Derry v. Peek? 
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The Mogul Steamship Co. v. MeGregor, 23 Q. B. Div. 598, embodies an Act 
of judicial legislation far more important than most statutes. 

For the Mogul case determines that Y, Y, and 7, independent shipowners, 
may lawfully form a combination, called a conference, to gain for themselves 
a monopoly of the tea trade at Hankow, and to drive away all competition 
from that port. It further decides that, for the purpose of obtaining this 
monopoly, the members of the conference may agree, inter alia, (1) to grant 
a rebate to persons employing exclusively the ships of the conference whilst 
refusing it to any one who employs a non-conference ship, and (2) in case 
any non-conference steamer should attempt to load cargoes at Hankow, then 
to send as many conference ships as may be needed to underbid the inde- 
pendent steamer, without any regard to profit. 

The decision, moreover, of the Court in favour of Y, Y,and Z rests on the 
broad principle that ‘competition, however severe and egotistical, if un- 
attended by circumstances of dishonesty, intimidation, molestation, or {other 
distinct illegalities] gives rise to no cause of action at Common Law’ (see 
judgment of Bowen L.J., p. 620), and, what is even more important, that 
any form of competition which would not be unlawful on the part of an 
individual does not become unlawful because it is carried out by a combina- 
tion of individuals acting in concert. 

The importance of the principle thus laid down admits of no denial. That 
much may be urged in its favour, both on grounds of law and of expediency 
(and in the kind of matter with which the Mogul case deals the questions of 
law and policy cannot be really kept apart), will be denied by no man who 
has studied the masterly judgment of Lord Justice Bowen. 

The basis of the reasoning by which his judgment is supported is that 
competition is the essence of trade, and that it is vain and inexpedient for 
the judges to attempt to decide what may be ‘reasonable’ and what ‘ un- 
reasonable’ competition. That all the Courts can look te is whether the 
particular acts complained of by A who suffers from the competition of XY, Y, 
and Z, are in themselves wrongful, as, for example, fraudulent, and whether 
the motive with which the acts are done is the carrying on of trade, or the 
gratification of spite. It is not, in his opinion (and in this view Fry LJ. 
coincides), the province of the judges ‘to mould and stretch the law of con- 
spiracy in order to keep pace with the calculations of political economy,’ or, 
as we infer, with considerations of public expediency. 

It is, however, of consequence to note the considerations which may 
make a critic, whatever his own views, desire that the Mogul case, and the 
principles on which it rests, should be considered by the House of Lords. 
The dissenting judgment of Lord Esher deserves the most careful attention. 
Partly from that judgment, and partly from the judgments of the majority 
of the Court, it is easy to perceive several points which may be urged 
against the decision of the Court of Appeal. 

1. It admits of the gravest doubt whether that judgment be really 
supported by authority. It is difficult to reconcile with it such cases as 
Hilton v. Eckersley, 6 E. & B. 47, or Sir William Erle’s admittedly powerful 
statement of the law contained in his work on the Law of Trades Unions. 

2. The notion that acts, e.g. of competition, which would be lawful if 
done for the sake of defeating A as a trader, become unlawful if done from 
ill-will to A, a notion which appears to be countenanced by Lord Justice 
Bowen, introduces into the law a subtle, and possibly perilous, refinement. 
No doubt ‘express malice’ is already known to the law. But it is known 
as something which is very troublesome to deal with. 

3- It is difficult to see why, if the judges can determine that an agreement 
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is unreasonable when called upon to enforce it, they cannot pronounce upon 
its reasonableness when called upon to say whether it be an agreement 
which ought not to have been made. 

4. The admission that ‘ certain kinds of conduct not criminal in any one 
individual may become criminal if done by combination among several ’ (see 
judgment of Bowen L.J., p. 616), shakes the force of a great deal of the 
argument in favour of the defendants in the Mogul case. For that argument 
really consists in showing that each of the acts done or contemplated by the 
defendants would have been innocent or lawful if done by a single person, 
and, it may be suggested, overlooks the distinction between the ‘ coincident ’ 
and the ‘ concerted’ action of several persons. 

5. It is difficult to see on what ground the agreement should be held un- 
enforceable by law, and yet not held unlawful. 

We are far from asserting that the decision is wrong. But it is of such 
wide scope and such great moment that criticism seems not only legitimate 
but desirable, at all events until the House of Lords has spoken, 





A well-stocked wine-cellar is, as Serjeant Buzfuz said of the warming 
pan, a useful, and we may add comforting article of domestic economy ; but 
is the possessor of it entitled to restrain his neighbour, an hotel keeper, for 
instance, from using a stove for such ordinary purposes as heating water and 
making pastry, because it raises the temperature of the adjoining wine- 
cellar from sixty to seventy-five, and thereby renders it unfit for keeping 
wine in? A man is entitled, as Jessel M.R. said in Broder vy. Saillard 
(2 Ch. D. 701), to the ‘ comfortable enjoyment of his dwelling-house ;’ but 
as Knight Bruce V.C. explained in Walter y. Selfe (4 D. & Sm. 322), not 
according to ‘ elegant and dainty modes and habits of living, but according 
to plain and sober and simple notions among the English people. Taking 
this test is such a radiation of heat, as in Reinhardt v. Mentasti (42 Ch. D. 
685), what English law regards as a nuisance, or is it only the Sybarite’s 
crumpled roseleaf? Kekewich J. granted an injunction, and Sturges v. 
Bridgman (11 Ch. Div. 852), the vibration case, lends some colour to the case 
for an injunction, but it is difficult to reconcile Reinhardt v. Mentasti with 
the view of the Court of Appeal in Robinson vy. Kilvert (41 Ch. Div. 88). 
There a paper manufacturer also sought an injunction to restrain the owner 
of the premises below from using a boiler, so as to heat the room in which 
he stored his brown paper, the effect being to dry the paper, and so diminish 
its selling value. The temperature in that case was eighty, but the Court 
refused to regulate the defendant’s enjoyment of his premises by the suscep- 
tibilities of the brown paper. Comyns’ statement is still good law. ‘An 
action upon the case does not lie’ (and if not, neither does an action for an 
injunction), ‘for a reasonable use of my right, though it be to the annoyance 
of another, as of a butcher, brewer, &c., use his trade in a convenient 
place, though it be to the annoyance of another’ (Action upon Case for 
Nuisance (C)). The schoolroom piano and the noises of the next door 
nursery are nuisances to Morose, but as Mellish L.J. said they must be put 
up with. The best rendering of ‘Sic utere tuo’ in such a case is Lord 
Bramwell's ‘ Give and take, live and let live.’ 


A vendor who misdescribes the property sold, misstates the acreage for 
instance, is in the awkward position of being unable to enforce the contract, 
while he may have it enforced against him with an abatement of the price. 
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The common condition for compensation is put in to readjust the balance, 
but it is not always easy to say what misdescriptions come fairly within the 
condition. No rule of numerical proportion of ‘nicely calculated less or 
more ’ is satisfactory. If a deficiency of twenty acres out of a hundred is a fit 
matter for compensation, why not a deficiency of twenty-five, thirty, thirty- 
five? Where is the line to be drawn! The true test is that given by Sir 
W. Grant in Dyer v. Hargrave (10 Ves. 505, 507), and Flight v. Booth 
(1 Bing. N.C. 370, 377), and recently approved by the Court of Appeal in 
Re Fawcett to Holmes (42 Ch. Div. 150),—has the purchaser substantially 
got what he bargained for? If he has there is no material misdescription 
which will enable him to rescind. If there is a condition for compensation 
in the contract, the purchaser does not lose the right to compensation for 
misdescription, because the property is a well defined one, and well known 
to both vendor and purchaser (Aspinal/s to Powell, 60 L. T. R. 595), but he 
may lose it by his own carelessness. Thus where a person took a lease for 
twenty-one years without investigating his lessor’s title (Clayton v. Leech, 
41 Ch. Div. 103), and it turned out afterwards that the lessor had only an 
unexpired residue of fourteen years, the lessee was held to have disentitled 
himself to claim compensation. In this case there was no express covenant 
for compensation as in Ke Turner & Skelton (13 Ch. D. 130). It is said to 
be the practice of lessees at rack-rent not to investigate their lessor’s title. 
This practice saves expense, and is, as a rule, safe, but the lessee risks the 
consequences. 

An accident, according to Dr. Johnson, is ‘something which happens 
unforeseen.’ It is, however, proverbially the unexpected which does happen, 
and to this persuasion in the minds of the prudent Accident Insurance Cos. 
owe their prosperity. But such companies insure against accidents strictly, 
and are, therefore, justified in excepting from their policies, death or 
accidents caused by ‘ exposure to obvious risk,’ which the Court of Appeal 
in Cornish v. Accident Insurance Co. (23 Q. B. Div. 453) interpreted as 
meaning risk which either is or ought to be obvious to the assured. This 
interpretation or qualification is reasonable, because in such a case the dis- 
regard of the danger is either wilful or reckless. It is not quite so clear 
that the evidence in the particular case justified the presumption of wilful 
or reckless exposure. A man who is neither short-sighted nor deaf may 
cross a main line in broad daylight and get killed without being guilty of 
any recklessness. Evidently the jury if left free would have come to a 
different conclusion from the Court. In Cole v. Accident Insurance Co. 
(61 L. T. R. 227) the insured drank some poison in mistake for medicine 
and died. Here was an unmistakeable accident, but the policy excluded 
death ‘by poison or intentional self-injury,’ and the Court held that there 
was no ambiguity which would justify it in adopting Tindal C.J.’s rule in 
Borradaile v. Hunter (5 M. & G. 639), and construing the words most 
strongly against the insurers. The moral of these cases is that persons 
should not enter into improvident contracts in the shape of policies full of 
pitfalls. 





‘Can an assignment of leasehold property ever be strictly voluntary?’ 
said James L.J. in Price v. Jenkins (5 Ch. Div. 619). Coming from a judge 
of such great authority the dictum is entitled to every consideration ; but it is 
only a dictum, and must be read by the light of the same judge’s explanation 
in Re Pumfrey, Ex parte Hillman (10 Ch. Div. 626). ‘ Price v. Jenkins,’ 
said James L.J. there, ‘ was a decision upon the Statute 27 Eliz. c. 4, and 
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the object of it was to prevent a fraud.’ Moreover, it may be doubted 
whether the Lord Justice ever intended to lay down a general principle, or 
to do more than decide that in that case the assignment was not voluntary. 
Be this as it may, it bas again and again been pointed out by Jessel M.R. 
and Cotton L.J. in Re Ridler, Ridler v. Ridler (22 Ch. Div. 74), and by 
Cotton L.J. in Green v. Paterson (32 Ch. Div. 104), that Price v. Jenkins 
was decided on 27 Eliz. c. 4, and has no bearing on 13 Eliz. c. 5. In the 
fuce of these criticisms it is to be regretted that an excess of loyalty towards 
the above dictum should have led Kekewich J. in Harris v. Tubb (42 Ch. D. 
79) to extend the principle of Price vy. Jenkins (if principle it was) to 
13 Eliz. c. 5. The true canon of construction is that given by Turner 
LJ. in Townend v. Toker (1 Ch. App. 446, 458),—Was the conveyance or 
dealing in substance a gift or was it a bargain for valuable consideration ? 
A gift is not less a gift because there may be a burden attached to it in the 
shape of responsibility for rent, as was pointed out by Jessel M.R. in 
Re Ridler—and in Lee v. Matthews (6 L. T. Ir. 530), where the Court of 
Appeal in Ireland distinctly refused to follow the conventional view of the 
judgment in Price v. Jenkins. On the question of bona fides the quantum 
of consideration cannot be immaterial. -//arris v. Tubb is more likely to 
facilitate a fraud than to prevent one; it enabled at least an assignee of 
leaseholds at a peppercorn reut to defeat a vendor's lien for unpaid purchase 
money. en 

‘And actually spoke disrespectfully of the equator!’ Lord Esher, in 
Re Ebsworth § Tidy’s Contract (42 Ch. Div. 23), has been speaking dis- 
respectfully of the ‘ legal estate,’ as if it were mere matter of form, much to 
the dismay of Cotton L.J. But then Lord Esher is not quite so familiar as 
the Lord Justice with the part which the legal estate has played in mort- 
gagees’ struggles for priority or the niceties of the Trustee Acts, and if he 
trifles with the feelings of an old conveyancer it is through a laudable im- 
patience of technicality. The legal estate is a technicality, troublesome 
enough at times, but inherent in our system of law. Less entitled to respect 
than the legal estate are requisitions on title. Ten years ago James L.J. 
in Re Ford § Hill (10 Ch. Div. 370) declared that the introduction of new- 
fangled requisitions was dangerous and ought to be discouraged, ‘ as tending 
to increase the expense and delay in the investigation of titles, which are 
almost a disgrace to the law of this country.’ Since then conveyancing has 
been simplified, or at all events shortened, but requisitions are still vexa- 
tiously multiplied, and more often put to exhibit the ingenuity of the 
purchaser's legal adviser than to hit any real blot. Re Starr-Bowkett Building 
Society (42 Ch. Div. 375) will be a salutary warning against redundancy. 
In that case there was the usual condition entitling the vendor to rescind if 
the purchaser should make a requisition with which the vendor should be 
unable or unwilling to comply. The purchaser made a requisition which 
the vendor was unwilling on the ground of expense to answer, and the 
vendor promptly rescinded. The Court held he was entitled to do so 
without giving the purchaser any locus poenitentiae. The right to rescind 
arises when the objectionable requisition is made; it need not be insisted on. 
In exercising the power the vendor must not, it is true, act arbitrarily or 
capriciously. He must have a good reason, but he need not say what it is. 
(Conf. Re Dames to Wood, 29 Ch. Div. 626.) 





The schoolboy creeping unwillingly to school has been a common pheno- 
menon ever since Shakespeare's time, or even ‘ snatching a fearful joy’ by 
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stopping away altogether. But probably it never entered into the imagina- 
tion of Shakespeare or Gray to turn the parent of the truant (as the Ele- 
mentary Education Acts 1870-80 have done) into a whipping boy. When 
it comes to practice, however, it is plain that a parent in the poorer classes 
is powerless to prevent « naughty boy not going to school when he is sent. 
He cannot be expected to send a servant with him, or personally conduct 
him like Mr. Cook; and the Court, recognising this domestic dilemma, has 
allowed it as a reasonable excuse for non-attendance, to the extent of refusing 
to inflict a fine under the Act, that the parent has done his best to get the 
child to go, though the only statutory excuses are distance from school, sick- 
ness, or other unavoidable cause (Belper Union v. Bailey, 9 Q. B.D. 259). 
But there is a great difference between punishing the innocent parent and 
the other alternative of sending the child to an industrial school. This 
alternative the magistrate may adopt, unless one of the statutory excuses is 
forthcoming and the jurisdiction is not ousted (as it would be in case of a 
fine) by there being a reasonable excuse other than the statutory excuses 
for non-attendance (//ewett v. Thompson, 58 L. J. Ch. 60). Any other 
construction would enable the insubordinate infant to frustrate the efforts 
of the State as well as of his parents for his welfare. 





Restraining a man from using his own name is one of those droll fancies 
that we meet with in Alice in Wonderland. No doubt it is inconvenient 
for Thomas Turton & Sons, steel manufacturers of Sheffield, to have John 
Turton & Sons also manufacturing steel in Sheffield: rivals are always in 
the way, but why is a man who has made a name to be allowed, like a new 
sultan, to bowstring all his brethren? The peculiarity of 7'urton v. Turton 
(42 Ch. Div. 128) was the assumption of the words ‘ & Sons’ by John Turton. 
If there had been no sons, if the ‘& Sons’ had been a fancy addition like 
Martin Chuzzlewit’s ‘Co.,’ or if, there being sons, the assumption had 
been fraudulent, as where a Day took a Martin into partnership in the 
blacking line (Croft v. Day, 7 Beav. 84), the case would have been one of 
strong suspicion, but the ‘& Sons’ was strictly in accordance with fact, and 
there was nothing in the evidence to show an intention by John Turton to 
palm off his goods as Thomas's. 

Name similarity in company cases is quite different. The new company 
chooses its own name, and if it takes the name of another successful company 
it is just the same as if it pirated its trade-mark. 

Warner v. Warner (Times, 29 Nov., 1889) is an example of a man making a 
dishonest use of his name. 


An agreement to place shares is not an agreement to take shares (Gorrissen's 
Case, 8 Ch. App. 507). The question raised in Re Licensed Victuallers’ 
Association (42 Ch. Div. 1) was in which category an agreement to under- 
write a company came. Familiar as this operation is in the City it seems 
to have puzzled the Court of Appeal, till evidence was produced to show 
that it was a contract by the underwriter to take the shares, unless they 
were taken up by the public. Such shares are said in business language to 
be ‘ issued at a discount.’ Really they are issued subject to the payment of 
the whole amount, but the underwriter receives a commission or brokerage. 
Payment of such brokerage out of the company's funds is ultra vires (Faure 
v. Electric Accumulator Co., 40 Ch. D. 141), but this does not affect the 
underwriter’s liability on the shares which he has contracted to take. 

A noticeable feature now in company promotion is the prominence given in 
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prospectuses to founders’ shares, Founders’ shares originated with private 
firms which turned themselves into companies, but they lend themselves to 
speculation: hence their popularity with a gambling age. The founder 
shareholders get the lion’s share of profits if the company succeeds, but as 
the ordinary shareholder gets his seven or ten per cent. dividend first, he is 
hardly in a position to grumble. 

Re Cawley & Co. (42 Ch. Div. 209) deals with several important points of 
company law. It decides that a director has the right of an ordinary share- 
holder to transfer his shares, and that the transfer cannot be stopped by an 
ex post facto call, but curiously does not touch the debatable question 
whether a director can part with his qualification (Re South London Fish- 
market Co., 39 Ch. D. 324, 331: Gilbert's Case, 5 Ch. App. 559). Lord 
Esher gave an emphatic opinion that a call not naming time and place of 
payment is bad. 


The Lord Chief Justice’s rule of seeing what an Act of Parliament says 
instead of reading into it what it ought to have said, is an undoubtedly good 
one (Reg. v. Mansel Jones, 23 Q. B. D. 32); only it makes the assumption, 
that Acts of Parliament are intelligible, an assumption which is hardly war- 
ranted when it is remembered that the chief occupation of our Courts is 
interpreting such legislative oracles as the Divided Parishes Act, the Bills 
of Sale Acts, &c. &e. Among these the Infants Relief Act takes high rank 
for unintelligibility. The next best thing, however, to knowing what an 
Act does mean, is to know what it does not mean, and in this point of view 
Whittingham v. Murdy (60 L. T. R. 956), and Re Seager, Seeley v. Briggs 
(60 L. T. R. 665), are useful. For instance, the Act does not apply to an 
infant’s contract in respect of a vested interest of a permanent character, such 
as a plot of land which the infant has purchased from a building society 
( Whittingham v. Murdy), or shares taken by him and registered in his name. 
If the infant wishes to repudiate such a contract, he may do so, but he must 
do it before or within a reasonable time after coming of age. In Re Seager, 
Seeley v. Briggs, a butcher boy received money from his master’s customers, 
and did not pay it over. On the fraud being found out, the master made 
out an account of the sums so misappropriated, amounting tc £70, which 
the butcher boy admitted to be correct. Afterwards the boy became entitled 
to a legacy of £400, and on coming of age signed a memorandum acknow- 
ledging that he owed the money, and charging it on the legacy. It was 
sought to set this up as a ratification and void under the Act, but Kay J. 
held that the Act had no application. The infant was liable ex delicto 
for a tort, and he gave the charge to avoid being sued in tort. Lord Kenyon, 
long ago, laid it down (Bristow v. Eastman, 1 Esp. 171) that an action for 
money had and received will be against an infant to recover money which 
he has embezzled. An infant is supposed to have a conscience, though he 
has no discretion. 





An undischarged bankrupt is not in an enviable position. He cannot get 
credit without disclosing his insolvency, which means he cannot get it at all. 
If he makes a profit out of any contract, the trustee sweeps it off leaving him 
only the liabilities. He has no right in such a case to any indemnity (Re 
Clarke, Ex parte Newton, 60 L. T. R. 335). In the good old times he could 
collect his creditors’ consents and get the adjudication annulled or his dis- 
charge granted. Now the Court is a stern censor morum. It knows that 
these private arrangements give opportunities for misrepresentation, private 
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bargains, and fraudulent preferences, and carefully scrutinizes them in the 
interests, not only of the creditors, but the public at large, and the bank- 
rupt who has invited the Court’s approval only finds himself made an object 
lesson for a lecture on commercial morality (2e Jester, Ex parte Hester, 
22 Q. B. Div. 632). No doubt this is quite right. Imprisonment for debt 
is now only imprisonment for dishonesty, as Lord Bramwell pointed out in 
Stonor v. Fowle (13 App. Cas. 28). So the absolute refusal of a bankrupt’s 
discharge is only for commercial misconduct of a grave kind, not for mis- 
fortune without misconduct. A man who keeps no accounts, goes on trading 
when he knows himself insolvent, admits fictitious proofs, and manufactures 
bills (e Cook, 6 Morr. B. R. 224), is a person who ought not to be let loose 
again on the commercial world. The Court cannot, however, refuse a dis- 
charge for a misdemeanour unless it is a misdemeanour arising out of the 
bankruptey (/e Brocklehurst, 6 Morr. B. R. 138), nor can it suspend the 
discharge and also grant it conditionally (Re Huggins, Ex parte Huggins, 
22 Q. B. D. 277), though it may do either. There is a ray of comfort here. 





What an absolute refusal of discharge is to a bankrupt, striking off the 
roll is to a solicitor. It is the termination of his professional career, rédos, 
as Aristotle would say. There is no power to readmit the delinquent (Re 
Lamb, 23 Q. B. Div. 477). The legislature evidently thought such a salutary 
severity necessary to maintain a high standard of respectability. What 
with this disciplinary jurisdiction (illustrated also in Re Dangar’s Trusts, 
41 Ch. D. 178) and the control over costs which Re Park, Cole v. Park 
(41 Ch. Div. 326) reveals the public ought to feel reassured. In the matter 
of costs the Court is indeed thrice armed against overcharge. First of all 
there is the jurisdiction to tax under the Solicitors’ Act, then there is the 
inherent jurisdiction of the Court over its officers’ conduct, including charges, 
and finally, if the costs are claimed against a deceased’s estate, the Court 
investigates the claim like other claims and invokes the taxing master as an 
expert. Nor has a solicitor much chance of coming in for or keeping a gift 
from a client unless he is prepared with unequivocal evidence of confirma- 
tion after the influence arising from the relationship has caused to exist 
(Tyars v. Alsop, 61 L. T. R. 8). There a lady client marked her grateful 
sense of professional services by a gift of £1000 out of money recovered by 
the solicitor, but the Court of Appeal was not satisfied that the alleged 
confirmation exhibited that ‘ fixed, deliberate, and unbiassed determination 
that the transaction should not be impeached,’ which Turner L.J. deemed 
requisite in Wright v. Vanderplank (8 D. M. & G. 147). Rochefoucauld’s 
advice, ‘Treat your friend as a possible enemy,’ should be interpreted by a 
solicitor, Treat your client donor as a possible plaintiff. 


Allbutt v. The General Council of Medical Education, 23 Q. B. Div. 400, is 
for practical purposes the most important of the cases to be found in the 
Law Reports for November. The Medical Council, acting under the Medical 
Act, 21 & 22 Vict. ¢. 90, after due enquiry adjudged a medical practitioner 
to have been guilty of infamous conduct in a professional respect, and 
directed the Registrar to efface his name from the register. The minutes of 
the Council were published containing a report of their proceedings, com- 
prising a statement that the name of the practitioner had been removed 
from the register on the ground of professional misconduct, the nature of 
which was set forth. In an action for libel brought by the practitioner, the 
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judge, Pollock B., held that the Council had, under the Act, jurisdiction to 
deal with the matter, that the Court had no power to review the decision of 
the Council, and that the publication of the minutes was privileged. 

On each and all of these points the Court of Appeal has now given judg- 
ment that Baron Pollock’s view of the law was right. Any other decision 
would have been a public calamity, for it would have nullified the power of 
the Council to check professional misconduct on the part of medical prac- 
titioners. 





Fry v. Moore, 23 Q. B. Div. 395, decides only a point of practice, but, like 
many practice cases, involves the recognition of important principles. The 
case, in the first place, affirms the broad and clearly sound maxim, that 
where a defendant cannot be personally served with a writ at the time when 
it is issued, there cannot be substituted service. In other words, a plaintiff 
cannot by any indirect means enlarge his power of proceeding against a 
defendant who is out of England. The case, in the next place, decides that 
where the order for substituted service is irregular only, the irregularity is 
waived by the appearance of the defendant and by his asking for an order 
that the plaintiff should deliver a statement of claim. 





Walker v. Hobbs, 23 Q. B. D. 458, is important. It proves the 
readiness of the Courts to give full effect to laws made for the real or 
supposed benefit of the poor. The Housing of the Working Classes Act, 
1885 (48 & 49 Vict. c. 62), s. 12, makes it an ‘implied condition’ of any 
contract for the letting of any house, or part thereof, for ‘habitation by 
persons of the working classes,’ that the house is in all respects reasonably 
fit for human habitation. Walker v. Hobbs decides that where this condition 
is broken, the working man who has hired part of the house which is not 
reasonably fit for human habitation has a right of action against the landlord. 

Persons curious to note the way in which changes of language mark 
changes of opinion will observe that the lax expression ‘persons of the 
working classes’ has now obtained both Parliamentary and judicial recog- 
nition. Observers further of the variations in the phases of popular senti- 
ment may ask themselves whether Parliament did, or did not, in 1885, 
intend that a house built, say for the habitation of hard-worked clerks or 
curates, may without legal risk to the landlord be unfit for human habitation, 
whilst a house built for artisans must be reasonably fit for habitation by 
human beings? What, again, are we to say as to the conditions on which a 
landlord lets to a workman part of a house which, though now used as a 
poor man’s lodging-house, was two centuries ago built for a peer or a 
merchant ! 





In re Whitaker, 42 Ch. Div. 119, is a case more interesting to casuists 
than to lawyers. 7 leaves by will the whole of his fortune amounting to 
£400,000 to A, and dies suddenly of apoplexy. When 7’s papers come into 
his hands, he discovers that 7’, the night before his death, has drawn but 
not executed another will whereby he leaves his property, not to A, but to B. 
There is further every reason to suppose ihat if 7’ had lived a day longer he 
would have executed his second will. Neither A nor B have any special 
claim upon 7, What ought A as an honest and honourable man to do under 
the circumstances? It is a question over which casuistry might employ 
itself for days without coming to any satisfactory conclusion. What A 
does is more natural than logical. He gives B as a present a promissory 
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note for £50,000 payable by instalments. When 4 shortly afterwards 
becomes insane, the judges of the Chancery Division are applied to by B to 
carry A’s gift into effect. They think it right to do so, but whoever wants 
to avoid a total misunderstanding of the case must observe carefully the 
Court's ground of action. The Lords Justices point out that no debt is due 
from A to B, for the note is nothing but a promise without a consideration, 
but they accede to B’s application, because A being insane, it is the business 
of the Court to carry out an honourable intention of the lunatic’s formed 
while he was sane. In one respect B has been lucky. If A had lost his 
life instead of his reason, A’s executors could not, it is submitted, have paid B 
the £1,000 still due on the note. But after all the case is one, as we have 
said, rather more interesting to moralists than to lawyers. Why did not A 
either treat the will as a nullity, or carry it into effect? The enquiry is 
not easy to answer. 





Mitchell v. Simpson, 23 Q. B. D. 373, is a case of little practical, but of 
some speculative interest. It provides something like judicial answers to 
two questions about each of which controversy is possible. 

First. What is the true nature of so-called ‘ imprisonment for debt,’ under 
the Debtors’ Act, 1869 ? 

Answer. It is not in strictness ‘ imprisonment for debt,’ but imprisonment 
for a debtor’s contumaciously refusing to pay a debt after he is proved to 
have the means of payment. 

Secondly. What is the right way of construing a clause of a consolidation 
Act, such as the Sheriff's Act, 1887 (50 & 51 Vict. c. 55), sect. 14, sub-sect. 1, 
when the clause re-enacts provisions which have been in existence for years ! 

Answer. The proper course is, in general, to give to the re-enacted enact- 
ment the sense which it bore in the repealed Act whence it comes. 

Neither of these replies are given totidem verbis by Denman J. and Charles 
J., but they are fairly deducible from the judgments of these learned 
judges, and will be found by any one who carefully considers the matter to 
be of an importance far beyond that of the point actually determined in 
Mitchell v. Simpson. 


Smith v. Wood, 23 Q. B. D. 380, turns, like Witchell v. Simpson, on the 
constraction of a statute. Its general effect is to determine that a coal- 
merchant may escape penalties for selling coals under weight because his 
carman weighs the coal improperly. The decision, which rests in fact upon 
Meredith vy. Holman, 16 M. & W. 798, may likely enough be sound, but it 
leads to a result repugnant to common sense, and suggests to any student 
of the reports, not for the first time, that the least satisfactory portion is 
that large and unfortunately increasing part of it created by judicial decisions 
upon statute. Judicial legislation and parliamentary legislation have each 
considerable, though different merits. But laws engendered through the 
laxity of parliamentary language, interpreted by the refinement of judicial 
subtlety, are apt to combine the faults both of parliamentary law and of judge- 
made law. Nothing does more to damp the euthusiasm for codification which 
some years ago prevailed amongst all educated lawyers than observation of 
the practical results ensuing from the judicial interpretation of statutes. 


Johnson v. Lindsay, 23 Q. B. Div. 508, 58 L. J. Q. B. 581, deserves study by 
statesmen at least as much as by lawyers. It proves to any one who will 
consider the matter from a broad point of view that the celebrated doctrine of 
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‘common employment’ needs far more comprehensive legislative revision than 
has been supplied by the Employers’ Liability Act. With the complicated 
facts of the case we will not trouble our readers. The important matter is that 
three judges of the Court of Appeal are divided in opinion, in a case clearly 
not within the Act, both as to the limits of the doctrine of common employ- 
ment and as to the application of that doctrine to the claim of A, who is 
held by two judges, and denied by the third, to be with a fellow-servant B in 
the ‘common employment’ of a common master. The result therefore 
follows that the right of A to recover from an employer for damages suffered 
from the negligence of another workman, in the course of A’s work, depends 
upon answering questions so difficult that three trained judges cannot agree 
as to what is the right answer. When it is noted that this difficulty does 
not arise from any dispute as to facts most men of sense will admit that it 
is .a difficulty which ought not to exist. We are much inclined, meanwhile, 
to agree with the dissenting judgment of Fry L.J. The doctrine of 
‘common employment’ has had a most unfortunate history. It was intro- 
duced without consideration; it has been developed without regard to 
justice or convenience ; and it has been qualified by legislation of such a 
timid and niggling kind that fresh mischiefs and difficulties have supervened. 





Under 16 & 17 Vict. ¢. 34, s. 2, Schedule D, income-tax is charged ‘in 
respect of the annual profits or gains arising or accruing to any person 
residing in the United Kingdom from any profession, trade, employment, or 
vocation, whether the same shall be respectively carried on in the United 
Kingdom or elsewhere.’ 

Mr. Brooks resides solely in England. Profits accrue to him from a 
business carried on by him and his partners elsewhere, namely in Australia. 
A part only of these profits is remitted to him in England. On this part 
he is liable to income-tax. He is not liable to income-tax on the profits 
which, though they accrue to him from the trade carried on in Australia, 
are not remitted to him in England, but are placed to his credit in 
Melbourne. 

This is the effect, so far as Mr. Brooks is concerned, of the judgment of 
the House of Lords in Colquhoun v. Brooks, 14 App. Cas. 493. The result 
of the case as far as the public are concerned is to establish the principle 
that a person resident in the United Kingdom, and engaged in a trade 
carried on entirely abroad, is liable to income-tax in respect of so much only 
of the profits of that trade as is received in the United Kingdom. 





It is to be regretted that so eminent a judge as Fry L.J. should be 
reported as calling the citation of American authorities ‘ waste of time’ (Re 
Missouri Steamship Co., 42 Ch. Div. 330). If they are irrelevant, or mere 
repetition of what is already in English authorities, the citation of them is 
of course a waste of time ; so is the citation of irrelevant English authorities; 
but if they are relevant they may be of the highest value, not only for the 
intrinsic excellence of the judgments, monuments often of industry, learning, 
and genius, but as independent commentaries on the principles of the 
English common law or equity developing under new conditions among a 
‘noble and puissant nation.’ Lord Halsbury was of course quite right in 
declining to receive them as of equal authority with the decisions of our own 
Courts; but this is no disparagement to their juristic excellence, which, for 
the rest, has been many times acknowledged from the bench in reported 
judgments and dicta. 
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Re Salmon, Priest v. Uppleby (42 Ch. Div. 351) is another case showing 
how circumspect trustees must be in the matter of investment. It is not 
enough to look to the value of the property, they must look to its nature. 
Small houses in a town let at weekly rents will not justify an advance to 
the amount of two-thirds of the value; the model prudent man of business 
would not do such a thing. This individual is paraded again in Binnie 
v. Broom (14 App. Cas. 576). He is becoming as familiar a figure as the 
hypothetical tenant or Lord Macaulay's schoolboy. 


In Re Union Plate Glass Co. (42 Ch. D. 513) Kay J. has decided that 
a company in reducing capital cannot reduce some of its shares and 
not others, in other words that the reduction must be a reduction all 
round. This is at variance with Re Barrow Hamatite Steel Co. (39 Ch. 
D. 582) and Re Quebrada Railway Co. (40 Ch. D. 363), and looks like an 
interference with the internal management of a company. The learned 
judge evidently thought such a reduction might be used oppressively : but 
the Court retains its power to disapprove a reduction which is not fair. 


The litigation in Lyel? v. Kennedy, which began nearly nine years ago, 
has at length reached the final goal (14 App. Cas. 437). Stripped of acces- 
sories, it was reduced to the simple point whether a bailiff who has been in 
receipt of the rents of an intestate for more than twelve years, professedly 
on behalf of the heir-at-law, can set up the statute against the heir-at-law 
claiming after the expiration of the statutory period to ratify the agency. 
The House of Lords answered the question in the negative. To have done 
otherwise would have been to give a sanction to bad faith; and Lord 
Selborne’s learned judgment shows that good faith has the old law on its 
side. 





The distribution of surplus assets has been much discussed lately. Re 
Bridgewater Navigation Co., Birch v. Cropper (14 App. Cas. 525) settles the 
principle. If there are fully paid up shareholders, and part paid up share- 
holders, the paid up capital must first be returned, and the residue then 
divided in proportion to the shares held, not to the amount paid up. 





The Stettin, 14 P. D. 142, is interesting to persons who notice the gradual 
development or completion of the rules in accordance with which English 
Courts determine the so-called conflict of laws. For the Courts distinctly 
imply their recognition of a principle which it was not necessary absolutely 
to affirm, namely, that where goods are shipped on board a foreign ship for 
delivery in the foreign country to which the ship belongs, the question what 
is the right mode of delivery must be determined with reference to the law 
of the country where the goods are to be delivered. 





Soper v. Arnold has been affirmed (14 App. Cas. 429). This case, it will 
be remembered, decides that a purchaser whose deposit has been forfeited 
for default cannot recover it because the vendor's title afterwards turns 
out bad on a resale. It is to be noticed, however, that the purchaser plain- 


tiff had accepted the title. 


The Jimes of Dec. 12, 1889, published an opinion of great weight given 
by the Attorney-General, Mr. Kenelm Digby, and Mr. Cyril Dodd, on the 
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question whether there is in general any power to hear a cause in camera, 
and to exclude persons not concerned therein from the Court, as was in fact 
done by Denman J. on a recent occasion. The opinion is against the existence 
of any such jurisdiction, but it is also against the existence of any certain 
means of testing it. Clearly no action would lie against the judge, and the 
Attorney-General and his learned juniors are probably right in thinking 
that the officers of the Court executing the judge’s order could not be sued 
either. The opinion allows, on the ground of long usage, the power of 
excluding women and children in certain criminal cases. Obviously that 
power ought to exist, perhaps even to be extended ; but it is doubtful, we 
believe, whether the order commonly given be really more than a judicial 
warning and counsel to the well-disposed public. 
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